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EXAMINING THE USE OF ADMINISTRATIVE 
ACTIONS IN THE IMPLEMENTATION OF 
THE AFFORDABLE CARE ACT 


WEDNESDAY, MAY 20, 2015 

U.S. House of Representatives, 

Committee on Ways and Means, 

Subcommittee on Oversight, 

Washington, DC. 

The Subcommittee met, pursuant to call, at 10:06 a.m., in 
Room 1100, Longworth House Office Building, Hon. Peter Roskam 
[Chairman of the Subcommittee] presiding. 

[The advisory announcing the hearing follows:] 


( 1 ) 
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ADVISORY 

FROM THE COMMITTEE ON WAYS AND MEANS 

SUBCOMMITTEE ON OVERSIGHT 

FOR IMMEDIATE RE T, EA SE CONTACT: (202) 225-3625 

Wednesday, May 13, 2015 
No. OS-04 

Chairman Roskam Announces Hearing on 
Examining the Use of Administrative Actions 
in the Implementation of the Affordable Care Act 


Congressman Peter Roskam (R-IL), Chairman of the Subcommittee on Oversight, 
today announced that the Subcommittee will hold a hearing titled, “Examining the 
Use of Administrative Actions in the Implementation of the Affordable Care Aet.” 

The hearing will take place on Wednesday, May 20, 2015, in Room 1100 of 
the Longworth House Office Building, beginning at 10:00 a.m. 

Oral testimony at this hearing will be from the invited witnesses only. However, 
any individual or organization not scheduled for an oral appearance may submit 
a written statement for consideration by the Committee and for inclusion in the 
printed record of the hearing. 

DETATT,S FOR SUBMISSION OF WRITTEN COMMENTS: 

Please Note: Any person(s) and/or organization(s) wishing to submit written com- 
ments for the hearing record must follow the appropriate link on the hearing page 
of the Committee website and complete the informational forms. From the Com- 
mittee homepage, http:llwaysandmeans.house.gov, select “Hearings.” Select the hear- 
ing for which you would like to make a submission, and click on the link entitled, 
“Click here to provide a submission for the record.” Once you have followed the on- 
line instructions, submit all requested information. ATTACH your submission as a 
Word document, in compliance with the formatting requirements listed below, by 
the close of business on Wednesday, June 3, 2015. For questions, or if you en- 
counter technical problems, please call (202) 225-3625 or (202) 225-2610. 

FORMATTING REQUIREMENTS : 

The Committee relies on electronic submissions for printing the official hearing 
record. As always, submissions will be included in the record according to the discre- 
tion of the Committee. The Committee will not alter the content of your submission, 
but we reserve the right to format it according to our guidelines. Any submission 
provided to the Committee by a witness, any materials submitted for the printed 
record, and any written comments in response to a request for written comments 
must conform to the guidelines listed below. Any submission not in compliance with 
these guidelines will not be printed, but will be maintained in the Committee files 
for review and use by the Committee. 

1. All submissions and supplementary materials must be submitted in a single 
document via email, provided in Word format and must not exceed a total of 10 
pages. Witnesses and submitters are advised that the Committee relies on electronic 
submissions for printing the official hearing record. 

2. All submissions must include a list of all clients, persons and/or organizations 
on whose behalf the witness appears. The name, company, address, telephone, and 
feix numbers of each witness must be included in the body of the email. Please ex- 
clude any personal identifiable information in the attached submission. 
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3. Failure to follow the formatting requirements may result in the exclusion of 
a submission. All submissions for the record are final. 

The Committee seeks to make its facilities accessible to persons with disabilities. 
If you are in need of special accommodations, please call 202-225-1721 or 202-226- 
3411 TDD/TTY in advance of the event (four business days notice is requested). 
Questions with regard to special accommodation needs in general (including avail- 
ability of Committee materials in alternative formats) may be directed to the Com- 
mittee as noted above. 

Note: All Committee advisories and news releases are available online at 
http:llwww. waysandmeans. house.gov/. 


Chairman ROSKAM. The Committee will come to order. 

Welcome to the Ways and Means Oversight Subcommittee hear- 
ing on Examining the Use of Administrative Actions in the Imple- 
mentation of the Affordable Care Act. 

I will begin with an opening statement, and then we will yield 
to Mr. Lewis, the Ranking Member, when he arrives. He is on his 
way, but he has asked us to move ahead. 

So, with that, today we are going to be taking a look at adminis- 
trative actions, that is, unilateral actions by the President and the 
executive branch as they implement and administer the President’s 
healthcare law. The question we examine today is: If one President 
could ignore parts of the healthcare law, can another President ig- 
nore the whole thing? 

The issue goes to the core of our Committees’ mission to conduct 
rigorous oversight. House rule 10 empowers us, as a Subcommittee, 
to determine whether laws and programs are being implemented 
and carried out in accordance with the intent of Congress. And 
while we consider these issues today, it is also important to re- 
member the larger context. 

The Affordable Care Act was passed by Democratic majorities in 
the House and Senate in 2010. It was signed into law by President 
Obama. If a President and Congress of one party can enact a law, 
but reconsider and alter it after enactment, then what can a dif- 
ferent President in Congress do with the same law or any other? 
Do laws matter at all? 'Wiat about the votes of the American peo- 
ple? Do they matter? 

We are focusing specifically on executive actions relating to the 
Affordable Care Act, but don’t lose sight of the critical importance 
of these issues at the core of our representative democracy. The 
question before us is not whether the Administration is imple- 
menting the healthcare law. It is whether the Administration is 
undermining the rule of law. And I believe the answer is yes. 

The Administration is too eager to take unilateral actions to 
solve thorny political problems. It has created a false narrative that 
Congress is unwilling to take on these challenges. In fact, as we 
will hear today. Congress has amended the Affordable Care Act 
over a dozen times. The Administration’s problem is acting out of 
expediency and not following the Constitution. 

So the old phrase comes to mind that, “The road to hell is paved 
with good intentions.” But the Constitution is clear. Congress 
writes the law. The President executes the law, period. The Presi- 
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dent cannot rewrite the law. If the President can make the law up 
as he pleases, there is no accountability. 

Putting this incredible amount of power in the hands of one per- 
son completely erodes the delicate balance that the Founding Fa- 
thers established through checks and balances. Ultimately, too, it 
takes away the meaning of our votes as American citizens. 

It is precisely because of this issue and the significance and the 
scope of the President’s healthcare law that yesterday I introduced 
legislation to create a special Inspector General to monitor the Af- 
fordable Care Act. It is modeled after the special Inspectors Gen- 
eral that Congress has created for Iraq and Afghanistan recon- 
struction and the Troubled Asset Relief Program, that together 
have produced taxpayer savings of almost $10 Wllion. 

So an enterprise as big and complicated as national healthcare 
reform surely deserves the same level of oversight as the earlier 
endeavors. And, without objection, I will insert the findings of my 
SIGMA Act into the record. 

[The submission of The Honorable Peter Roskam follows:] 
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3 SECTION 1. SHORT TITLE. 
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1 (I) Tin' witiii}' [Hissiijfi'. mill iin|ili'iiii/nliitiiiii 

2 1)1' llif AIToitliihIc Cmv Acl liiis iillciiy laclwd tniiis- 

3 pm'i-ucy. 

4 (2) I’ivsidi'iilial candidiiti' Barack 01)aiaa rc- 

5 IX'iitcdly piDini.scd lluil if elected Bresideiil, lie would 

6 hold opeu. piihlic iiejj;otiatioii.s on health care rerorni 

7 aiiion<r piihlic and |)rivate stakeholdoi-s, includin''' at 

8 a l)enaK-rulic I'lTaidential ilebate on danuary .‘{1. 

9 2008. when he sidd. "That's what 1 uill do in hiinc- 

10 injr all parlies loyelher, not nejiotiatin}!: liehind 

1 1 closed doors, hnt lirin}iinw' all parties to^-ellier. and 

12 hroadcaslinc those ncirotialions on C-SBAN so that 

13 I he .\nieri<-an is'ople can see what the choices are, 

14 IsH-anse part of what we have to do is enlist the 

15 American pisiple in this |iriK-ess.". 

16 (4) Then-Senator Ohaina repealed this promise 

17 mnlliple times, including; at an Ohio town hall oti 

18 March 1. 2008. when he said. “But here's the thintr; 

19 we’re trornm do all these neiroliations on ('— Sl’AN, 

20 So the Ainei-ican people will ls‘ ahli' to wideh these 

21 ne«Titiatioiis.“. 

22 (4) Then-Setiator Ohama also repeatisl this 

23 promise al a Mt-tfinia town hall oti Autrnst 21, 2008, 

24 when he said, "1*111 jroiiifr to have all the necotiations 

25 aroniid a hij' table. We'll have doctors atid imrses 
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1 iiiui liospitul adiniiiiKtfiildi's. Iiisiii-iiiKv eiiiii|)aiiids, 

2 (Inift ('oni|i!iMi(‘s — Hiey’ll ^>1 a saat at the tal)li-'...15at 

3 wlial \vi' will ill) is. we'll haw the tiei^itiations tele- 

4 Aiseil (III t'-SP.VX, so that people can see who is 

5 Miakiiijj' arjiiiiiieiits on Ivhalf of their eoiistitiuails, 

6 and who are iiiakine' ariiinnenls on Itelmir of the 

7 dru>«' eonipaiiies or the insurance eonipanies. And so, 

8 that approach. I think is what is ^oinv to allow |h'o- 

9 pie lo stay invoivtsi in this (iroce.ss.”. 

10 (5) In a Septeinlier l!(), 2(111, intemew, llrian 

11 Lanili. the CEO of C-S1’A\ eoidlrnied the m/eotia- 

12 lions of the health ivforni law had not been biiiad- 

13 east publicly, noting. "Thi* I'resideiil said that they 

14 were all (joinfr to be on C-Sl’AX. He nevei- asked 

15 ns.". 

16 (ti) President Obama, in leading the national 

17 health ivforni debale, broke his promise, admitting 

18 in a Jaimary 2'i, 201(1. inteniew with ABC News 

19 that hs'king (he public out of key health reform dis- 

20 eus.sions was a "mi.stake" and explaining, "We had 

21 lo make so nmn.v (hs-isions ipiiekly in a ven' ditrienll 

22 .set of ciivnnislanees that afler awiiile, we stalled 

23 wonying more about getting the policy rigid Ilian 

24 gelting the process right. But I had campaigned on 

25 process — part of what 1 had eanipaigned on was 


IAVHLC\051115l06111554#j(ml (590419120) 

May 1 1.2015 (3:46 p.m.) 
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1 l•llllll(riM!r liiiw \VHslmi}ftiiii wn-ks. ii|)i-niii;; ii|). tnins- 

2 |)iiiviK-.v iiiid 1 think it is — ( think the lii'iilth cnri- 

3 (Ichuti- US it nnt'cildcd Icfritinintfly raisiMl cdniH'i'ns 

4 not jnsi iinion": niy op|Kmciils, 1ml also amongst 

5 supijoftd's that \v<> Jnst don't kiaiw wliat's going on. 

6 And it’s an ugly pi-occss and it liKiks like lliciv aiv 

7 a bnnch of harknioni deals.”, 

8 (71 On Mail'll il. 2(11(1, then-S|)eaker of llii' 

9 House Xaney Pelosi said of «'hal would Is'c-oine the 

10 Affordable fair Art, "We have to pass the bill so 

1 1 that ,voii eaii find out what is in it.”. 

12 (8) Dr. .Jonathan Ornls'i', a profes.sor of eeo- 

13 noiuies at the Massaehn.setls Institute of Ti-eh- 

14 nology, was awarded a (sintraet by the Department 

15 of Health and Human Sertiees to pinvide ‘‘tei-hnieal 

16 assi.staiu-e in evaluating options for national 

17 heallheare reform" due to his "proprietary stalis- 

18 tieally .sophistieaterl miero-.siniulation iiioder' whieh 

19 eonid assess the impael of ehanges in Fedeiid health 

20 eare polieie.s. 

21 (0) Dr. Omlier d(‘serilHsl himself as a health re- 

22 form arehitwl who eonirilmled to the erafling of the 

23 Affoi'dable t'aiv Aet in a 2012 opinion editorial, not- 

24 ing, "Several of the arehileets of Ma.ssaehusi'tts ri*- 

25 form, ineinding myself, worked elo.sely with the Ad- 

lAVHLCWSmSKMIllSiXSjlml (590419120) 

May 1 1.2015 (3:46 p.m.) 
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1 iiiinistratioii iuiil ( '(iii>!:n‘Ms to tmiislati' tlio lossons 

2 rmin .Aliissiichii.sott.s (into tin- luitiomil sl(i(>v.". 

3 (10) Dr. (inilicr'.s JUT iHOfji'iiiiliy liiis dcsci'iluKl 

4 him ns "a ki-y aivliitoct" of the Ma.ssaclmsi'tts 

5 hcallli i-ororm elTort and a 200!) and 2010 ••Icclinical 

6 <DnsnUanr’ \vlio “\vork<'<l «itli liolli llio Adnn'iiislva- 

7 lion and Coiikivns to hol|) erat't the Paliont Protw- 

8 tion and Af1ordal)li’ I'afc Art.”. 

9 (11) An OrtolHM- 11. 2011, report l)y XDC 

10 News descniu'd Wliile House visitor lojfs that show 

11 Dr. (Irnlier had at least live meetings at the WTiite 

12 House in 200!) in llie lead np to the pa.ssafre of the 

13 Affordable Call* Art, inrlndiiifra nas’tinff in Hu* Dval 

14 (iniee with President Obama to evalnale options for 

15 national health reform. 

16 (12) In a \ide<j |sistrd April 12, 2012, by the 

17 Obama pivsidt'iitial rjinipaitni to YouTube, Dr. 

18 Ol'nbi*|- slates that he Went “down to Washinjjton to 

19 help Pre.sident Obama develop his national version of 

20 that law.". 

21 (12) A .March 28, 2012, article in The New 

22 York Times reports that “After ,Mr. CirnlK*r helped 

23 till* administration put toja'llier thi* ba.sie principles 

24 of the pro|>osiil, the White House lent him to Ca|iitol 


(AVHLC\051115Sl611l554»j(ml (590419I20) 
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(i 

1 Hill ti) l•llllJ;t•l•.ssillmll sliilT iiiciiilii'rs dnifl tin- 

2 s|K>citli‘s of Hu* letrisIjiUon.". 

3 (14) In ii •liiiiiuiiy IS, 2012. Iii-tuiv on llii' 

4 slrnctnrc of tlio Afl(>r(l!il)li‘ Caii' Act, Dr. (JihImt ri'- 

5 fiM's to (lie law's niiuiII liiisiness lax eroilils lus a por- 

6 (ion of (he hill dial he "aeliially woli‘.”. 

7 (15) Dr. (Ii-iiIkt’s initial eontraet with (lie IX'- 

8 partinent of Health ami Hiinmn Seniei's (HHS) 

9 was for $2!I7.0()0. ami later a Ferleral arant of 

10 !|<!I5,()I)() hriiil<rhl his total Federal eomiiensalion for 

1 1 Work on the AlTordahle (’aiv Aet to at least 

12 $:i!)2.()(IO. 

13 (l(i) In 2000, the Wliite llonsi' animal I'eisirt 

14 to Coiiii're.ss on i>iv.sidenlial staff salaries li.sl.s (hat 

15 twenty-two White House staffei's made the hifdiest 

16 presidential staff salar.v rate of li!! 72.20(). inelndili};’ 

17 the White Hmise Chief of Staff, senior advisers, 

18 White House ('onnsel. and National Security Ad- 

19 viser. 

20 (17) In 2010, tlu^ Wliite House annual iv|)ort 

21 to Coiignvss on Presidential staff salaries lists that 

22 twenty-three White House stalVers madi- the hifrhest 

23 Pl■|•sidential slalT salary rale of !|!l 72,200, ajpiin in- 

24 eludin>r the President’s top mana<renient, policy, 

25 eoimnnnieatioiis. and security advisei's. 
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1 (IS) III 20011 mill 2010, iwh nl’ I'l-i-sidiMit 

2 Obiiiiia's most soiiior Wliiti? IIouso stall' ivcciwd Ic.ss 

3 coiniMsisatioii lluiii I)r. (Inibcr. 

4 (10) In a Nnvcmlii'i- 5, 2012, s|«-cch at the I’ni- 

5 voi'sity of Rhode Island, Dr. (Ii-uIkt de.seiibed the 

6 meeliaiiisMi oC the Alfordable (.'are Aet. slatiiijf, "It’s 

7 a very elever, yon know, basic I'xploitntion of (hi‘ 

8 lack of iH-oiiomie niiderslandin;t of the Ainerieaii 

9 voter.’’. 

10 (20) At an OetoU-r 17, 201-'{, |tanel at the I'ni- 

11 versity of Pennsylvania. Dr. tlrnls'i' de.seribeil the 

12 Affonlable Care Act. .staling’. “This bill was written 

13 in a tortnnsl way to make sure CDO did not .seori’ 

14 the niandale as taxes. If (’HO scored the mandate 

15 as taxes, the bill dies. Okay, so il’s written to do 

16 that.”. 

17 (21) In (he .same .spei-eh, Dr. Oinber stabsl 

18 (hat, “ifyiai had a law which said that healthy |h'o- 

19 |)le are ;>oinfr to pay in yon made e.xplieit heal! by 

20 |K>ople pay in and sick people gel money, it wonid 

21 not have pas.sed.”. 

22 (22) Dr. Ornber went on to claim, "Hack of 

23 Iranspareiiey is a huge political advantage. And basi- 

24 cally, call il the .stn|)idity of the .Vmericnn voter or 


(AVHLCNOS1 11 5106111 554#Jiml (590419120) 
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1 wluilw-r, bill iMixii'idly (linl Wiis ivally, tvally cntii-nl 

2 f(ir till* thinif to |)ass.”. 

3 (2;}) Sincf llii' paasiip' of the AtToi-dablc Cart' 

4 Acl, President OViania railed for a new, more Irans- 

5 pai'eni approaeli to I lie heallli reform law mmiii};’ 

6 Idnvard. sayiiijr in a -lannary 20. 201(1. AlU' News 

7 inleriiew, •‘Tin' pnx-e.ss didn’t run the way I ideally 

8 wonld like it to and tluil we have to move fonvanl 

9 in a ivay that rwaptiires tliul sense of opi'iliii''' 

10 thin{>:s up moi'i'.". 

11 (24) The Ohama Administration's implementa- 

12 tion (d' the AlTordahle t’aiv Aet has hwai marked hy 

13 Kxi'vntive overreaeh. 

14 (25) On at least 2iS iKvasions, President Ohama 

15 ami his administration huvi> nnilalerally delayed, ex- 

16 tendtd. or ehaiifrid |a‘(aisions of I hi' Affoidahli' Care 

17 Aet, ineludin^ in eonlnivenliim of the law and (he 

18 Constitution of the Cnitisl States, 

19 (2()) Sivtion 1514 of the Patient Pinleetion and 

20 Affonlahle Care Aet (2(i C.S.C. 4!l.s(lh note) ri'- 

21 ipiires a|)plieal)le larse eni|)loyers with more than 50 

22 full-time employees to provide (|ualifyin!>- health in- 

23 .suranee to their emploj-ees or pay a line, ami the ef- 

24 tW'tive date under such .seetion siiecilled the aniend- 
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1 lui'iits iiiink* liy siu-li swtiiiti iiii|ilu’(l til iiioiitlis lii*- 

2 friiiniii!£ alYor DiM-i-iiilKJr .‘31, 2()i:3. 

3 (27) (’(mtiniy to the plain nu-aniii^ of tin* .siat- 

4 niory riainiivnii'iil, and actinR- williont anthorily pro- 

5 vidcd Ijy law, llu- Ininrnal Rewiiiu- Si*rvii>n piildisiiod 

6 in llif Fi'daral UoitisliT Wtticn 2()K!— 4.3 to chaiisjo 

7 lli(‘ (‘ffiK'livc data of the cinpUm-r mandate nHpnre- 

8 ment. slatintr, “Section 151.‘)(d) of the AITonlalile 

9 Care Act provides that .sti-tion 4it8(tII a])plies to 

10 inonihs after UiH-emlier 21, 2012; however Noliee 

1 1 2012-43, issued on -hily l>, 2012, provides as transi- 

12 lion relief that no a.ssessahle paynients under swiion 

13 40.S011 will apply for 2014.". 

14 (28) On -Inly 12, 2012, the Diivelor for the 

15 Ceiiti'f for Consiinier Information and Iiisnraiiee 

16 <)versi>rht n( the Centers for .Medieai^' & llodieaid 

17 Seniees (hmiisl the iisine.st for exianption from eer- 

18 tain Alfordalile Care Aet n'i|nirenienta made hy ivp- 

19 resentatives of the Cnited States territoiies, wiitinj; 

20 to till' Seeretary of Connneive for the CoinnioTi- 

21 wealth of the .N’oiiheni Mariana Islands, "Ihavever 

22 meritorious your ivi|uest misrhl he, jfhe Depaiiini-nt 

23 of Health and Unman Semeesl is not anthorimi to 

24 ehoo.si' ^vhieh (nvAisions |of tlm .MVordahle ( 'are 

25 Ael|. . .mijtlif i'l'l'ly to the lerritories.". 
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Ill 

1 (2!l) A yi*iU' latiT. ini July Hi. 2014. the Ailiiiiii- 

2 istrator of llic (’(>iili*rs for Modicaiv & Mcdii-aid 

3 .Scnifca iiolinnl ivprrsoiitativos of Ihr I'ldti-d Sialiw 

4 l(‘iTilorii'K that they woidd in fad an I'xoinp- 

5 (ion fi'oin iv«|niivni<aits under (he Affordalde ('are 

6 Ae(. di‘Npi(e (lu- jiivvion.s ex|ilana(ion fniin ('.MS (ha( 

7 CMS does no( liave the lefpd an(hori(y (o provide 

8 sneh an exeni|)tion. As (he CJIS Administrator now 

9 rationalised, “( 'nrrentl.v, the nepailment ust<s the 

10 exi.sfinif Pulilie Health Siuviee Aet (PIIS Aet) dethii- 

11 tion of ‘State’ for ndv PIIS Aet re<|nireinents and 

12 fnndin<r opportunities inehnUsI in title I of the Af- 

13 fonlahle ('an* Aet. I'nder (his definition, the new 

14 market n‘form.s in the PIIS Aet apply to the leiTi- 

15 (oni*s. We have his-n informed hy ivpivselitatives of 

16 the terntories that this interpivtation is nnder- 

17 mininji (he stahility of the teiritories’ health insnr- 

18 anee markets. After a eart'ful retiew of this situation 

19 and the ivlevant statutory lanjruatre. III IS has deter- 

20 mined that the new pinvisaais of the PIIS Aet en- 

21 aehsl in title I an- appropriati'ly “m'erned by the 

22 definition of ‘State’ .set forth in that title, anil there- 

23 fore that ihe.si- new provisions do not apply to the 

24 territories.”. 
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II 

1 (30) The OImiiiih Adiniiiislnitiim lias claiiai'd 

2 (luit the AlTmilalile Care Act will save nutnev and 

3 iniprovi' Ihc ccfHininy, with WhiU'Hniisc.fiiiv slatin';, 

4 "In ticcpino; with th(‘ Pn'sidcnt's plidfri* that n•fonn 

5 nnisl fix one lusdtii care sysleni willidul nddinj;’ to 

6 llie deUcil. the Atldrdaiile fare Act n-dliees the ilef- 

7 icit, sa\in“' over .fiOO hillion over 10 years and more 

8 Ilian $1 trillion in the second decade. The law ri‘- 

9 dnee.s health caiv costs. . .|and| is iinpixmn" onr 

10 ei-onomie eonipetitiveness|. I". 

11 (31) $70.2 hillion of the While llou.se's e.sti- 

12 mated saviiifTs was to come from the Community 

13 Liviiifr Assi.slance Si'nices and Sn|)|«)r|s (CLASS) 

14 Act provisions of the AITordahle Care Act, a pro- 

15 {Tram that was deemed aetnaiially nn.s'aniil ami 

16 never implemented hy the Ohama Administration. 

17 (32) An Ajiiil 2010 ivport Irom the Office of 

18 (he Ai'tnary for the Cenlei's for Medicare & Medicaid 

19 S(-rvice.s de.scrihes that additional .savinirs under the 

20 Affordable Care Act were to Is- paid for with .Medi- 

21 I'are F(>e-ror-Seniee and Medicare .VdvanlaKi' cuts 

22 and ivdnctions in payments to hospitals, skilh-d 

23 nursin'; fa'ilitie.s. and hona* health centers. These 

24 cats have been ilelayed and may never materialize. 

25 Kveii if iinplementi'd. the piiijcted savinsa may 
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1'i 

1 iicMT (KM-i'iu* ils till' < 'MS Afliiiiry's iv|Kirl comcIikIi'x 

2 (luit sui-li <Mits will ahdiil 15';^ of hospilnl.s iind 

3 |xi.st-iiwitf caiv t'iidiliti(>s like llnl•.sill}>■ Immos tn pi 

4 out (if Imsiitcss. 

5 (43) $52 liillioii in (IcHcit iviluclkm siiviiijps was 

6 liriijcfUil to ciiiuc IVinn cniiiloycr iiciiallics paid In 

7 I lie (Jovanimcnt for failure to coiiiiily with the eiii- 

8 ployer mandate retpiireinent to prmide employees 

9 health insnratu'e. a retpiirenient that the Oliaina Ad- 

10 ministration has repeatedly delayi'd and naidified, 

1 1 eansinp in'iialties and associated savinjis to not ae- 

12 erne. 

13 (34) Initial estimates of sa\inKa nndi'r the Af- 

14 fordahle Care Act pnijeeted at least $13.3 hillion in 

15 savings over tin- ni-xt decade attrihntalile to Medi- 

16 eaiv eats throiifrh the lnde)>endent raymeiit Ad\i- 

17 .son- Itoard, which has nol yet hivii apiminled and 

18 lhron":h which no cats or .savings have heeii realized. 

19 (33) On SeptemlH-r !), 2000, President Ohama 

20 pledo'ed to a .joint session of Confrre.ss. "I will not 

21 sipn a I health care refonni [ilan that adds one dime 

22 to onr delleits — either now or in the futni'e.’’. 

23 (3(i) The Coilfrre.ssional ISndp'l Office e.sti- 

24 mated in Fehniary 2014 that health insurance snli- 

25 sillies under the Affordable Care Ael woidd cost the 
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i;i 

1 F(ili‘nil (tiiViM’iimciil $47 liillimi iti tlscsil yt'iir 2013 

2 iiiid $1,197 trillion ovin' riwal mirs 2013-2024. 

3 (47) Till’ t'oiiiinittoi’w on Kiiiiiiu’i’ iiiul Ili-iiltli. 

4 Kilui’iition, Liilior. iind Pensions of the Senate e.sti- 

5 muted in Septeinlier 2014 that the .^MToi’dahle ('are 

6 Ael will add at least $440 liillkai to Federal laid«et 

7 detieits. 

8 (.‘IS) Dr. (irnher stated. “Tlie lAffordalile Care 

9 Ael I isn't desijriieil to save money.". 

10 (49) On at least 47 iK-easiiais, President Oliama 

1 1 or a top official in the e.vccntive hrancli ii'ia’atisl the 

12 promi.se that “If you like the |health insnranee| plan 

13 you have, you can keep it. If you like the din’tor you 

14 have, you can keep your doctor.". 

15 (40) Till’ As.soeiatisl Pii'ss calculated at lea.st 

16 4.7 million Americans liail their health insurance 

17 cancelled for 2014 and later, when the President 

18 i.s.suefl a last-minute fix to try to priwent the.se can- 

19 eellations as rei|uired hy tlie Affordahle Care Act, 

20 the chaiifres came too late for aiipiiiximately 2.4 mil- 

21 lion Americans to kee)i the plans they had and liked. 

22 (41) The iionparti.san, fact-clieckiii!' |nihlicalion 

23 Politilact ratisl "If you like your health euiv plan, 

24 you can keep it.” as the Lie of the Year for 2014. 
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1 (42) Tlii'ii-Ph'sulciitiiil cjiiiiliiliitc lini-sick 

2 (>l)iiiii!i lu'oiiiiscil tliat, if I'li-cttMl Pivsi- 

3 (li'ilt. his iiiilioiiiil hcfiUli ciiri' rcfonns woulil, “cut 

4 the cost of n tAihciil fiiinily’s pfciniiini hy up to 

5 $2. 500 a year.”. 

b (43) A Novcinlicr 2013 aiialy-six liy llic Muiiluit- 

7 tail Iii.slilut(' calculates that the Aflordaljle Can* Act 

8 Would iiicreaw indiviilual iiiarkidplaee health iiisur- 

9 once pnatiiunis by 41 ptavent iiatioii\n<le hetwiHMi 

10 2013 and 2014. 

1 1 (44) A Di-eeuilier 2013 .stuily hy Ileallh Pocket, 

12 luc., found that the averufre individual deductible for 

13 a llroiize plan was .$5,031 a year, a 42 percent in- 

14 crease from the aveiii«e plan pui-ehased by an iiidi- 

15 vidual in 2013. 

16 (45) Februaiy 2013 .study by Health Pisdset 

17 Iiie., found that e.xchaiitie plans under llie Affordable 

18 Care Act avenifrisl a 34 percent increase in dru<r- 

19 cost .shaiintt eoiuparwl to copayment and coinsnr- 

20 ance nitcs in the pri'-AlTordabli' Care Act market. 

21 For the sickest |(aticiits needing spis-ialty dntgs, the 

22 .study Ibund copayments increased by 220 pei-cent 

23 under a Dronze plan \ia the Affonhible Caiv Act. 

24 (40) A Decembi'f 2013 study by McKitisiy atid 

25 Company found that itisiirers olTensI almost thive 
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1 tiiiK's ns many iiarnm' nr iiltnitian'nw iictwnfk |iliiiis 

2 ill 201-1 ronipaivd In 2013. Fully 70 peivciil of At- 

3 IVii'ilablc Ciiiv Aft ))laii.s analyiifil liail iiarrnw nr 

4 iiltrannri'nw network em-enise, meaniii" enverafce I'or 

5 fewer (Inetnrs and liospital.s than plan.s sold on the 

6 individual market before the law took elVeet. 

7 (47) Details enii.sinners iiainire In make in- 

8 formed decisions alamt their health can* plan em- 

9 enijii* imiler tlu> Affordable ( 'are Act have been \\ith- 

10 h(>ld nr laekisl tnmspareiiey. 

11 (48) l)n September 20, 2013. Preslilelil Obama 

12 said. “It will say clearly what (■aeh plan eiwei-s, what 

13 each plan costs. The priiv will be ri*rhl there. It will 

14 be fully tnm.spai'eni . . . And so if you've ever tiiisl 

15 to buy insurance mi your own, I promise you this is 

16 a lot easier. It’s like iHxikiii);’ a hotel or a plane lick- 

17 el.”. 

18 (4!l) ilealthi 'are.trov was established as the 

19 web.site to implement the Federal exchaiijti* poilion 

20 of the Act at a co.st of as much as .tsdO million, iii- 

21 liudiiiK nioi'c than $150 million in cost ovemins, ac- 

22 eordin;i' to the (ioverimient Ai-conntability Office in 

23 .March 2014. 

24 (.50) On October 1. 2013, Ileallht 'aio.3:ov 

25 laiiiieheil without adei|uate .swiirity tcstinu’. leaviiif! 


IAVHLC\05111S£l61l1554#j(ml (590419120) 

May 1 1.2015 (3:46 p.in.) 



20 


Fl\MI4\ROSKANf«OSKAMJ«)8,XMI, 

1 () 

1 tli4' it|i]>iiiximiitcly 2r>(i.iHM( niii<|iu' iiwi-s it iliw not 

2 Hilly MiliHTiilik' to identity lliofl liy liiu-kofs, Imt uii- 

3 iildc to (Wii iim' llii“ sill*. IIS the wolisiti- whs iIciiioii- 

4 strahly iiiuilili' to liiiiullo oven 1,10(1 siiiiiiltiincoiis 

5 iisors. 

6 (51 ) For (1 k‘ suliscinu"li( liioiitlis iiCtor its 

7 laiiiicli, Iloiiltlit'iiiv.jrov C'oiitiiiiii'd to bo iilairiiod by 

8 i-riiiiiliiio iiuilt'iiiii-tions. aiid tlio dismal iioHbrniaiioo 

9 ol' tlio W(-l)sito lisl only to probloiiis and t'nislnilioii 

10 (br millions of Amorioaiis. 

11 (52) A Jnno 20i:i study by tlio I)o|iaHmonl of 

12 Iloallli and Iliimaii SiTvioos' (Iffioo of liis|ioolor 

13 (ioiioral l•l■voalo^i that soflwaro dosi^n-d by a piiii- 

14 oipal lloiiltliCaro.oov vondor was liiftlily iiisiH-iu'o and 

15 put tlio iiilbrmation of moro tliaii (i million Mislioaiv 

16 bonolioiurio.s at ‘'jrivator risk from mniwaro. iiiappro- 

17 priato across or Iboll". 

18 (531 An Apiil 2014 study by Avaloro Iloaltli di'- 

19 (ormiiiod that 3S poroont of lioaltli iiisiiranoo |)lans 

20 otlorod on tlio oxohaiisos iiiidor tlio Affordable Caro 

21 Act had no infonnatioii about dnijt oovoragi' avail- 

22 able, .\valoro also foiiiul thal nearly 1 in 4 plans of- 

23 foriHl iiisiillloioiU inlbrmalioii on whioh diK-tm-s and 

24 hospitals ai-o oovoi'od. 
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1 (54) 111 Scpti'iiiliiM- 2014, tile Ailiiiiiiisti'iiliir of 

2 dll' (’(Mitel'S for Meilieiire iiiul Medicjiid SiM'\iees re- 

3 IKii'ted t(i t'(iiijri’((ss tiuil 7.4 niillioii Anierieiilis had 

4 (Miiitlled in plans tlironi>;h ('.xel lances iindiM- the Af- 

5 fordahle (’tire Act, ineeline' enrollnieiit tai-jrtds e.sti- 

6 mated hy the ( ’oiiyyessidiial Hudyel Otliee and lield 

7 as a fjial l>y the Ohania Adniinislration. 

8 (55) Four months latiM', IIIIS Seeretary 

9 Hiinvell stated that this enrollment data was a "mis- 

10 take" that ineinded .some 4()(),()(l(l dental insnninee 

11 eiiitillnaMit.s, the inehision of whieh allowed the ad- 

12 ministration to eliiini for month.s Ihtil the Affordable 

13 (’are .Vet was piM'foniiiiifi' as anticipated whieh was 

14 not in fact a true or tieeiirate ix-presiMitiition of the 

15 data they had. but wtaild not release to the piiblie. 

16 (5()) Since inipliMniMitation of the A(’A betran, 

17 the mis Si'ert'tary has <rranted over .id billion in 

18 Feileral lHX|iayiM' dollars to stales to help build 

19 websites for their own state-ba.swl exehanjres, yi*! de- 

20 velopiiKMil and usability issues on short timelines re- 

21 |K‘nledly eaiisisl thesi* same states to siM'k diffiM'ent 

22 options for tlie 2015 open enrolhiieni isM'iod, inelud- 

23 iiifr optiiis; to l•(*V(M•t to (Mindlino via the federal 

24 Ilealtld 'are.jpiv website. 
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1 (57) Till- Atto|-il;ili|i‘ Caff Act |)|i)\i(li-s ii|i|iiiftii- 

2 iiitifs I'of IVaiul williiu suhsidy ami tax civilit 

3 iasuam-f. 

4 (5s) A Sf|)l(-mlMT 201:) ropoil liy tla- Traastiry 

5 Iiis|ifflof (ifiiffal lof Tax Adniiiiisliiition i-Dm-liidfd 

6 (lad. "Ilif IKSV fxisliiiy; tVaud dflwliiai systfiii may 

7 not Ilf caiiablf iif idi-nliMiiu’ ACA ivliind fraud or 

8 sfhfiiifa |iiior fo till- issiiaiiff of lax rcfiirn n*- 

9 funds.". 

10 (5!)) A July 2014 iiiidfrcovi-r study hy tin- (!ov- 

11 frmiifiit Affounlabilily Oflici- dflfriuimsl lliat licti- 

12 liou.s apfilii-aiit.s wfiv alilf to olilaiii lifallli insiinim-f 

13 (•nvfrao;i- and ta.xpayfr-fuiidi-d suhsidii-s on (lie I-Vd- 

14 fiid pxcliaiifffs usiii>r falsillfd dofiimfiils in 11 out 

15 of 12 i-asi-s. 

16 (tJO) Till- AIToiidaliU- ('air Ai-t lia.s had a lu-jra- 

17 tivf iiupai-l on tlif Aiufiifan ironoiny, 

18 (01) A l-’fhruaiT 2014 i-alfulation hy tin- Coii- 

19 trrfasional Dudjrft Offic-i- found tla- Affoi-dalilf Caro 

20 Aft will .sinfiiirii-antly harm Iho Aniorioan oi-omany, 

21 roduciii}!: tin- mnulior of hours workod hy millions of 

22 fiill-limo oiuploycos woi-th of honi-s. Tho Cl!() study 

23 noli-d, "Tho irdiK-lion in CI{( )‘s projoctioiis of lioui-s 

24 worked rojin-KPuts a dirlino in tho nuiulK-r of fiill- 
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1 tiiii('-c(|uiviilciil WDi-ki-rs of al«int 2 inillioii in 2017, 

2 risiiifr li> iibuui 2.5 niillioii in 2024.”. 

3 (02) Ili.sIdiT lins .-Alimni tlic Spcciiil liisiM-i-tor 

4 (tcnmil hkkIcI 1o lie sucpi'sstiil at sn\iii<>- tii.\])iiy(‘r 

5 (liilliii-s and iDdtiny: uiir wa.stc, I'raiiil, and alai.si' in 

6 larjTt' FnliTal (iDvcrnnifiil |)ii>}!:i'anis. 

7 (03) (’onui'(‘.s.s and the Pi-psidcnt liavi* cnaclod 

8 Ip^slatidii civalinjr S|ni'ial In.s|Hi'tiii-s (iniiiTal mi 

9 thivp Dcpasimis, incluiliii^ to ovci'Kt-e Kodi'ral sjicnd- 

10 injr and [lolit-y ini|)l(>incntation tor Alphani.stan iw 

11 pon.siniclimi (SKJAH), Irai| rwonstiiiclimi (SKilH), 

12 and tlif. Troubled Assol Ridicr Pmirram (SUiTARl’). 

13 (04) SldAR. SKilR. and SKITARP lunv sn<- 

14 cp.ssfiilly c-ondiictml audits and invostinations .sasin;*' 

15 till' Federal (ioveriiinmit billions in waste. tVaiid, and 

16 abn.se. and have lielpiHl to identity and |iroseente 

17 theft and eorrnption. 

18 (05) As of an Oetober 2014 re|sir). SKIAR lias 

19 prodiieisl 57 referrals for snspeii.sioii and debarment 

20 of Fisleral eontinel^irs and eniployis*s anil privlneisl 

21 over !)!5()0 inillion in dins-t laxiiayiM' saviii}is. 

22 (00) Aermilinit to its Inial report, HKIIR isist 

23 .Fido million to operate, but resnItiHl in !(i(i45 million 

24 in dinsd savinop to llie Federal (ioveriinient, in ad- 

25 dition to priKlneiiift' !H102 million in sei/.nres and 
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2(1 

1 ccmi'l-onli'ixHl |H'iiiiltii‘s. iis \vi‘ll ii.s ‘Ml cHniiiiiil 

2 viclioiis. 

3 (1)7) As ttf iin Ortiils'v 2(114 SUiTARl’ 

4 liiis priKluH'd 14(i i'on\icli(in.s iind $7.48 liillioii in 

5 finos, |K'ii;dtk's. iiiiil rcslilidioii lo the (iowniiiiciit 

6 find \icliiiis. 

7 (OS) (In Au«nisl 5, 2014, (he As.s«)cii>tt‘d Piv.s.s 

8 ri'piiHisI tliiit 47 Fi'di-nd iii.spi>cl(n-.s j^'iimd .sent tin 

9 nnpriK'cilt'iilfd .joint If'ltiT (o ( ‘ons:i-c,s.s to doi-ty, 

10 ‘‘(Ibinna iidininislnilion (“I'foi-t.s lo doliiy or .stall their 

1 1 iMvestifiatioiis." eitin;r thiw examples vvlieii' Federal 

12 afieneies have hindered .siihstantive in.speetor (leneral 

13 overxifrht work hy reftisiiif!: to pi'ovidi' information or 

14 doeiiments they are enlitlisl to under the law. 

15 (00) The letter from mori- than half of the Fed- 

16 end liovernment’s independent in.s|)eetors jn'iieral 

17 eorreclly stal<’s, “Section (i(u)(l) of the Iti Aet ri*- 

18 fleets tile clear intent of ( VniKfi'.ss that an Inspi-etor 

19 (leneral is entitled lo timely and unimpeded aeee.ss 

20 to all reeonls available to an ajji’iiey that relate to 

21 that Inspector (leneral's oversight aethilii's. The 

22 eonslrietisl interpretations of Section 0(a)(1) hy 

23 thi'se and other agi-neies eonlliet with the actual lan- 

24 gnage and Congressional intent. The 1(1 .Vet is clear: 

25 no law restneling ais-i‘s.s to ris-ords applies to In- 
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1 s|MM'liirs unless Hint law I'Xpfcssly so states, 

2 and that iinrestneted aceess extends to all I'mnils 

3 available to the a;rene_v, refrardless of loealioii or 

4 fonn”. 

5 (70) ('oiijiress luis a responsibility to exeiidse 

6 prudent stewardship of pnblie dollars, to ensure that 

7 laws are well and faitlilhlly e-Nwiited by the executive 

8 bninell. to provide for eflteai-ioits seniees for llu' 

9 Aineriean pisiple. and to ensun' that those who 

10 cheat, steal from, or defraud the Fislernl Oovern- 

1 1 nieiit are held to aeeount. 

1 2 SEC. 3. SPECIAL INSPECTOR GENERAL FOR MONITORING 

1 3 THE AFFORDABLE CARE ACT. 

14 (a) Office of Spei’iai. Inspkitok Oexeilvi.. — 

15 There is heo-by estalilishisl the Office of the Special In- 

16 spector (ieiteral for 3fonitorin«' the AIToi'dable Caiv Act 

17 (in this si'ction, ref(>rred to as the “Offin'") to cariy out 

18 the dntii-s deseribisl under snbsivlion (el. 

19 (b) APPOIXT.MK.Vr OF IX.spECTOn (ilCXEILVi.; HE- 

20 .\iov.\.L. — 

21 (1) At’POIXTMEXT. — The head of the OITiee is 

22 the Spivial Itispeelor (ieneral for Monitorin;;’ the Af- 

23 fordalile fare Act (in this si-etion refern'd to ns the 

24 “Spis-ial Inspector Oeneral'’), who slndl be appointed 
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Chairman ROSKAM. Our hearing today will review some of the 
changes the President has made to the Affordable Care Act without 
congressional approval and the impact of those changes. 

And, to do this, we have four extremely knowledgeable witnesses: 
Elizabeth Papez, a partner at the law firm of Winston & Strawn; 
Jonathan Adler, Professor of Law at Case Western Reserve Univer- 
sity; Grace-Marie Turner, President of the Galen Institute; and 
Robert Weiner, a partner at the law firm of Arnold & Porter. 

And I want to thank all of you for attending and I look forward 
to the insight and perspectives that you have. I know you are busy 
people. You are being very generous with us with your time today, 
and I am grateful. 

Mr. RANGEL. Mr. Chairman. 

Chairman ROSKAM. Mr. Rangel, let me finish my statement 
and then I will 

Mr. RANGEL. I apologize. That pause was misinterpreted by me. 

Chairman ROSKAM. No trouble. Let me just continue, and I will 
recognize you. 

Defenders of the law claim that the President’s actions are rou- 
tine uses of Administration discretion. However, as we will discuss 
today. Administration discretion is not unlimited. 

In many ways, the actions are unprecedented in American his- 
tory, as some of our witnesses will describe. I expect one witness 
will shrug this off. But I don’t think the Founders would shrug. 
And, in fact, they were very apprehensive about just this situation. 

And here is the proof: Our second President, John Adams, wrote 
this in part in the Massachusetts constitution. He said this: “In the 
government, the legislative department shall never exercise execu- 
tive and judicial powers, the executive shall never exercise legisla- 
tive and judicial powers, and judicial shall never exercise legisla- 
tive and executive powers, so that it may be a government of laws 
and not of men.” 

I want to emphasize that this is not hypothetical. This is not eso- 
teric. This is not distant. This is at the very core of who we are 
as people. The unchecked use of unilateral executive action creates 
a dangerous and damaging precedent. And today we are here to 
learn a cautionary tale: Beware of a bad process that yields the re- 
sult you desire. It can just as easily be used against you. 

In closing, this principle was brilliantly portrayed in the film, “A 
Man for All Seasons.” You will recall that this is the story of Sir 
Thomas More. And in a dramatic scene, an associate of his made 
the argument that he would cut down all the laws of England in 
order to get at Satan himself More retorts that he would give the 
devil the benefit of the law for his own safety’s sake. And let’s not 
forget that laws exist to protect us. 

I know that Members of both sides of this Committee have 
strong feelings on this issue. I am sensing that Mr. Rangel is so 
enthusiastic that he is seeking my recognition even now. And I look 
forward to our discussion. 

And, with that, Mr. Rangel, I am happy to recognize you. We are 
waiting for Mr. Lewis, who asked us to go ahead. But, with 
that 

Mr. RANGEL. I want to appreciate your recognition. 
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I have in the audience a young student that is following me 
around for today for the purposes of learning more about the Con- 
gress. And so I can’t thank you enough for the eloquent history les- 
son that you have given today. And notwithstanding some people’s 
thought, I was not really here when the Founding Fathers drafted 
the Constitution. 

But it would help, even before Mr. Lewis gets here, as to where 
would you want this hearing to conclude, because I am still looking 
for that avenue where we can reach a bipartisan conclusion. 

And having seen your party ask for repeal of this law 55 times 
and having the U.S. Supreme Court saying that it is constitutional 
and recognizing that, in counting the numbers, it doesn’t look like 
we are going to override a veto and, since Larry Foster is here, be- 
fore Mr. Lewis can get here, what is the object of this hearing 
today? What would you want to conclude? 

Because I am enthusiastic to try to show Mr. Foster that I am 
so anxious before the President’s term is over to find out that you 
decided to do something constructive to make the Affordable Care 
Act more effective. 

Chairman ROSKAM. Well, Mr. Rangel, I appreciate that oppor- 
tunity to bring to your attention these witnesses, who I think are 
going to give us a perspective that is incredibly valuable. 

And let’s turn to them and invite them to give us some insight. 
And I think that they are going to span a spectrum and give us 
a wide range of opinions on some of these areas. 

And so my hope is that both you and the student who has been 
following you for this period of time will come away edified from 
this. And I look forward to your comments as well. 

Now, the Ranking Member, Mr. Lewis, has joined us. 

Mr. RANGEL. Well, he is not only our Ranking Member, but he 
is an icon and a breath of fresh air for the entire world. And I am 
so glad that Mr. Foster is able to see that we have some out- 
standing statesmen on our Committee. And thank you so much for 
the courtesy, Mr. Chairman. 

Chairman ROSKAM. I will echo your descriptions of Mr. Lewis. 

And with Mr. Lewis, that is as good as it gets. We will turn to 
you for your opening statement. 

Mr. LEWIS. Thank you very much, Mr. Chairman and fellow 
Members on both sides. I want to thank you for being so patient. 

I want to apologize to you, Mr. Chairman. I was down at the con- 
troller’s office speaking to all of the staff there and other agencies, 
but I am honored and delighted to be here. 

I want to thank the witnesses for being here. Good morning. 

Mr. Chairman, thank you for holding this hearing. I have said 
that it is good to be here to see each and every one of you. 

Let me begin by saying what I have said at countless other hear- 
ings: The Affordable Care Act works. It was the right thing to do. 
It was the just thing to do. And it was long overdue. 

I believe in my core that health care is a basic human right. It 
is not something that should be reserved for a select few, for the 
rich, or for the wealthy. The health reform law provides real bene- 
fits to American families. Over 16 million people who were pre- 
viously uninsured now have health insurance. 
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Under the law, more than 100 million people with preexisting 
conditions can no longer he denied coverage. Millions of young peo- 
ple can stay on the insurance of their parents until age 26. In addi- 
tion, over 9 million hardworking Americans across the United 
States receive tax credit to make their health insurance affordable, 
just as Congress intended. 

Mr. Chairman, today’s hearing should not be a platform for con- 
tinued attacks on the health reform law. Instead, we should come 
together and focus on how to further improve health care for all 
Americans. Each and every one of us has a responsibility to make 
this country better for the least among us and for generations yet 
unborn. We have a duty to speak up and speak out on behalf of 
those that have no one to stand up for them. 

The Administration acted, as Republican and Democratic Admin- 
istrations have before them, to implement a law in a manner that 
considers and reflects the importance of the mission. It is time for 
each and every one of us to face the truth. The Affordable Care Act 
is the law of the land, and we must do all we can to strengthen 
and improve it. Tearing it down is simply not an option. 

Thank you, Mr. Chairman. 

Chairman ROSKAM. Thank you, Mr. Lewis. 

I think this debate is framed up very, very well. So Mr. Lewis — 
I want to pick up on one of his comments in that this is not really 
a forum today to debate the merits of the Affordable Care Act. 

That is well litigated. It is, you know, well explained. We have 
very strong feelings. This Committee has been at the heart of some 
of those debates, and it is really no secret what our different views 
are. 

So we want to go deeper than that. We want to go now to this 
foundational question. That is what I would characterize as unilat- 
eral action. Others may characterize it differently. But you know 
what I am saying, the use of executive action and whether it is op- 
erating in the framework that is legal. 

So we will hear from our panel in this order: Grace-Marie Tur- 
ner, President of the Galen Institute; Jonathan Adler, the Johan 
Verheij Memorial Professor of Law and Director of the Center for 
Business Law and Regulation at the Case Western Reserve Univer- 
sity School of Law; Elizabeth Papez, partner at Winston & Strawn 
and a Member of the Adjunct Faculty at the George Washington 
University Law School, who was formerly Deputy Assistant Attor- 
ney General of the Office of Legal Counsel at the U.S. Department 
of Justice; and Robert Weiner, a partner at Arnold & Porter. 

The Committee has received your written statements, and they 
will be made a formal part of the hearing record. You will have 5 
minutes to deliver your remarks. 

And, Ms. Turner, we will begin when you are ready. Thank you. 

STATEMENT OF GRACE-MARIE TURNER, 
PRESIDENT, GALEN INSTITUTE 

Ms. TURNER. Thank you. Chairman Roskam. Thank you. Rank- 
ing Member Lewis and Members of the Committee. I really appre- 
ciate the opportunity to talk today with you about the Administra- 
tion’s actions in implementing the Affordable Care Act. 
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Professor Adler and Ms. Papez will discuss in their testimony 
some of the more prominent regulatory changes the Administration 
has made contrary to the language of the statute. The Galen Insti- 
tute has chronicled many of the changes made to the ACA, and I 
will be talking about some of the other less prominent ones today. 

And we count, as I said, at least 50 changes. Thirty-one have 
been made by the Administration, 17 passed by Congress and 
signed into law by the President, and two made by the Supreme 
Court. I have appended that list to my testimony. 

Just a few examples. Allowing people to self-attest to their eligi- 
bility for subsidies was not part of the law. In newly discovered 
conflicts between the regulation and the statute, the law provides 
exchange subsidies for people under 100 percent of poverty as well 
as unlawful immigrants, contrary to the language of the statute. 

And it also provides illegal bonus payments to try to postpone 
cuts to the Medicare Advantage plans. The nonpartisan Govern- 
ment Accountability Office called for the Administration to cancel 
this $8.3 billion program when it was giving quality bonus pay- 
ments to plans that were mediocre and sometimes not even that. 
The Administration has ignored the GAO and Congress’ demands 
to stop the illegal payments. 

The Administration has also been criticized for its lack of trans- 
parency in the financing and implementation of the law. For exam- 
ple, the Administration last year issued $300 million in solvency 
funds to co-ops. There has been no explanation of the criteria used 
for making those decisions and why some received added funding 
and others did not. 

In addition. Ways and Means Chairman Paul Ryan has asked 
Treasury to explain $3 billion that it has been spending in cost- 
sharing reduction spending never authorized by Congress. The 
issue is part of a lawsuit filed by House Speaker John Boehner. 

The Administration claims the payments were legal, but it un- 
dercut its own argument when HHS asked Congress for appro- 
priation to finance the payments. Congress refused, but the gov- 
ernment continued to make the payments to insurance companies 
anyway. 

There have been numerous instances where the Administration 
has made what many Members of Congress consider to be good 
changes to the law, but not within the statutory authority. And 
Congress has said, “Okay. We will go along with that” and, in fact, 
has passed on a bipartisan basis a number of provisions, for exam- 
ple, when the Administration issued its blog post in 2013 announc- 
ing the employer mandate delay. 

The House of Representatives later that month passed legislation 
to say, “We will give you authorization to delay the mandate.” The 
President said he would veto that legislation if it reached his desk, 
which it did not because it died in the Senate. 

The House later that year had bipartisan support for the Keep 
Your Health Plan Act of 2013. It would give legal authority for the 
Administration to delay implementation of some health plans that 
did not comply with ACA requirements. The Administration threat- 
ened to veto that as well. The Administration has claimed it has 
made the changes through regulation because Congress has refused 
to consider legislative fixes, but that also is not true. 
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The repeal of the CLASS Act, the repeal of the 1099 reporting 
requirement, and the Medicaid fix all were passed by Congress, 
signed into law by the President, showing that the President is 
able to get Congress to act on changes to the law. The ACA has 
caused enormous disruption throughout the health sector. There 
were fixes that were needed, but the Administration does not have 
the authority to fix the legislation. It must implement it as written. 

Mr. Chairman, I believe the evidence that will be presented 
today shows the need for your call for a special Inspector General 
to monitor the ACA. The Administration has spent — and I would 
say wasted — billions of dollars in taxpayer money in implementing 
the Affordable Care Act with eight different agencies charged with 
overseeing implementation of this law. It is very difficult for any 
one Inspector General to oversee the implementation and to really 
make sure the law is being properly implemented and that the tax- 
payer dollars are being well spent. 

So I commend you for the SIGMA Act, Mr. Chairman, and I look 
forward to your questions. 

[The prepared statement of Ms. Turner follows:] 
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'‘Examining the Use of Administrative Actions 
in the Implementation of the Affordable Care Act” 

Ways and Means Subcommittee on Oversight 
May 20, 2015 

Grace-Marie Turner, Galen Inslilule 


Chairman Roskam, Ranking Member Lewis, and members of the eommitlee. thank you for the 
opportunity to testily today on the use of admimstnjtivc actions to implement the AITordable 
Care Act. 

My name is Grace-Marie Turner, and I am president of the Galen Institute, a non-profit research 
organization focusing on patient-centered health policy reform. I served as an appointee to the 
Medicaid C ommission from 2005-2006. as a member of the Ads isory Board of the Agency for 
Healthcare Research and Quality fiom 2005 to 2007. and as a congrc.ssional appointee to the 
Long Term Care f'ommis-sion in 2013. 

Tire U.S. Supreme Court is considering a question that goes to the heart of the issue before the 
committee today. Did the Obama administration, through the Internal Revenue Scivice, have 
legal authority to allow premium assistance tax credits to be available in federally-facilitated 
health insurance exchanges'.’ Or are the credits available only through an “txchangc established 
by the Stale,” as the law speeilies numerous limes. 

The court will decide that question within a month. 1 understand other witnesses today will be 
addressing issues in King v Biiivi ell. But this is by no means the administration’s only 
eonlrovcTsial action involving regulatory inlcrpietation that challenges the language of the 
statute The Galen Institute has been chronicling changes made to the Affordable Care Act since 
it was enacted in 2010, and we count at least 50 changes ~ 31 of them made by the 
admmistralion. In addition, there have been 1 7 changes passed by C ongress and signed into law 
by President Obama, and two changes made by the Supreme Court. I have appended our list to 
my testimony. ' 

Today. 1 will discuss I ) examples of actions by the administration that arc clearly contrary to the 
statute; 2) failed and successful congressional actions to provide legal authority to changing the 
law; and 3) additional changes only now being uncovered. 


.'kdniinistralioD actions contrary In the statute 

Many of the changes the administration has made through regulation ate not based upon the 
language of the statute. A few examples: 


I 
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• Employer mandole delay: An announcement leaked on July 2. 2013, that the 
adminisiralion would not take en forcement action until the beginning of 20 1 5 against 
employers that fail to comply with the law's employer mandate requirements.^ The ACA 
requnes the provision to have taken elTect on January 1, 2014. The administration 
s-uhscquently announced an additional change, allowing employers with at least 50 but 
fewer than 100 employees an additional year to comply with the law. 

• Self-attestation: Because of the dilTtculty of verifying income and employment after the 
delay of the employer reporting requirement described above, the administration decided 
to allow “self-atlcslation" of income and eligibility by people applying for health 
insurance in the exchanges.’ Besides being contrary to the requirements in the statute, 
this has caivscd a cascade of hardship for people who understated their income. When 
they filed their income tax remms with the IRS this spring, they were required to 
reconcile the amount of subsidy they received with their actual income. More than half 
by one estimate had to pay back some or all of the subsidy the goveramenl had paid to 
health insurance companies on their behalf to reduce their monthly premiums. H&R 
Block estimates that 32 percent of its customers who received health coverage tlirougb 
the insurance exchanges m 2014 owed an average subsidy repayment of SSTO.’ 

• \fedicure Ach antage cids: The administration continues to resist elTorts by government 
auditors to comply with the law regarding payments to Medicare Advantage plans. To 
pay for expanded Medicaid and exchange insurance, the AC'.^ calls for stgniflcant cuts to 
the popular MA program, which provides seniors with access to private health plans 
within Medicare. 

file nonpartisan Government Accountability OflTice called for the administration to 
cancel an S8.3 billion program it has tapped to pay "quality bonuses" to Medicare 
Adv antage insurance pkans. The administration has used the bonus payments to postpone 
the pain of cuts to MA plans that arc called for in the law. Most of the money has gone to 
plans rated average or worse. The GAO concluded. "The Secretary of HHS should 
cancel the MA Quality Bomes Payment Demonstration and allow the MA quality bonus 
payment system established by PPACA to take efTect. If, at a future date, the Secretary 
finds that this system docs not adequately pmmotc quality improvement. HHS should 
determine ways to modify the system, which could include conducting an appropriately 
designed demonstration."' The administration ignored the GAO’s recommendation, and 
it also has ignored demands from Congress to stop the illegal payments. 

Other controversial administration actions include several decisions to permit insurers to renew 
noneompliant policies in the individual and small group markets until in some cases October 1, 
2016, even though the law explicitly says that plans must be compliant w'ilh the law's coverage 
standards no later than January 1. 2014.’’ fhe administration also has created special enrollment 
periods that have exempted individuals ftom fines and penalties called for in the statute.’ i refer 
you to the appendix in my testimony for additional examples of the admmistration's regulatory 
changes to the law. 
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l.iick of Iransparcncy 

The adminislralion also has been criticized for its lack of trtmsparency in its linanciiij; of the 
implementation of the law. For example: 

• Co-op funding: The administration released a list on December 22, 2014, of S300 million 
it had allocated in “solvency Innds” last year to Consumer Operated and (Jriented Plan 
(co-op) plans. ‘ There is no explanation of the criteria used to determine why some co-ops 
received added federal funding and others didn’t and why some received very generous 
awards and others much smaller amounts - or nothing. Nor is there any explanation aboul 
who decides which co-ops fail and which get additional infusions of federal funds. The 
branch of CMS in charge of overseeing the co-op program, the Center for Consumer 
Information & rnsurance Oversight (CCflO), is supposed to allow the various co-ops to 
draw down the hmds in increments as they meet or exceed developmental milestones - 
but those milestones remain confidential contractual agreements that have not been 
disclosed to the public. 

• Coshshating reductions: Treasury Department has rcbufl'cd a request by Ways and 
Means Chairman Rep. Paul Ryan to explain S3 billion in payments the administration has 
made to health insurers even though Congress never authorized the spending through 
annual appropriations.’ The payments to insurers are known as cost-sharing subsidies 
designed to limit oul-uf-pockcl costs for certain low income individuals for health 
insurance deductibles, eo-payments. and co-insurance. But Congress never authorized 
any money to make these payments to insurers in its annual appropriations. Ibe 
administration made the payments anyway. 

The issue is part of the lawsuit filed by House Speaker John Boehner. Administration 
lawyers contend lliat congressional leaders arc wrong, saying in a legal brief, “The cost 
sharing reduction payments are being made as part of a mandatory payment program that 
Congress has hilly appropriated.” But the administration undercut its own argument 
when HHS asked “ Congress for an annual appropriation of S4 billion to finance the cost- 
sbeiing payments in 2014 and another S 1 .4 billion “advance appropriation” for the first 
quarter of fiscal year 2015, “to permit CMS to reimburse issuers The request was an 
acknowledgement that HHS needs congressional appropriations to make the payments. 
Congress rejected the request, but the admmistration made the payments to insurers 
anyw.ay. 


C'nngi'cssional attempts In provide slalulorv aulhorilv to adniinisirntive changes to the law 

There have been numerous instances w hen the administration has made what many Members of 
Congress consider to be an illegal change to the law but a change with which many in Congre.ss 
agree. C ongress has attempted to pass legislation to give legal standing to the change but has 
been rebuffed by the administration. For example: 
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• Employ’er mundaie delo} .' WTicn tlic adraimsinition iiisucd its blog post on July 2. 2013, 
announcing the employer mandate delay, the House of Representatives later tliat month 
passed legislation that would have given legal standing to the delay. But the i^Oiite 
House issued a Statement of Administration policy saying that the president would veto 
the legislation if it were to reach his desk. The legislation, which passed the House with 
bi-partisan support to grant a legal delay of the employer mandate, never reached the 
president’s desk because it died in the Senate.*' 

• Keep)'oiir Health Plan: Similarly, the House passed on November 15. 2013, with bi- 
partisan support the Keep Your Health Plan Act of 2013. It would have permitted health 
insurance companies to continue to oH'er individual coverage that was in effect as of 
January 1 . 201 3, even if the policies did not meet AC A requirements. The administration 
threatened to veto the legislation had it reached the president's desk (which it did not), 
even though it would have eodilied a change made by the administration to permit states 
to allow insurers to renew nou-compliant plarts.'^ 

Legislation nbirh was enacted to provide statutory authority to changing the law 

fhe administration has claimed it made the changes through regulation becau.se Congress refused 
to consider legislative fixes. But the record proves that wTong. At least 1 7 changes to the law 
have been passed by both houses of Congress and signed into law by President Obama. Here are 
three examples: 

• CLiSS.icI repeat. After extensive study, the Department of Health and Human Services 
concluded that the Community Living Assistance Services and Supports (CLASS) Act 
could not be self-sustaining as required by law. The CLASS Act was repealed on 
January 2. 2013.*^ (The legislation called for creation of a Long-Term Care Commission, 
on which I served, that developed an extensive and impressive list of reform 
recommendations for Congress. Our report was issued on September 30 of that year.'*) 

• lOVy repeal. On April 14, 20! 1, Congress repealed the controversial 1 099 reporting 
provision that would have required businesses to report (on IRS Form 1099) whenever 
they pay a vendor more than S600 for goods in a single year.'’ 

• .Medicaid fix. Couples earning as much as $64,000 a year would have been able to qualify 
for Medicaid because of definitions of income calculations in the ACA. Congress saved 
taxpayers at least SI 3 billion when it amended this provision on November 2 1 , 2011.'* 


More changes revealed 

We continue to discover new evidence that the administration is not following the statute in its 
implementation of the law. The latest example was uncovered by Prof Andy Grewal of the 
University of Iowa College of I.aw.'’ '* 
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Coverage for some people antler 100% FPL anti for unlawful immigrants: The ACA provido 
tax credits to U.S. citizens with incomes between I(K) and 4(KW'o oT poverty, but IRS rules 
cxp.’indcd the eligibility to extend the credits to eitizens below 100% FPL in some cases.'* 

Also, Section .T6B of the ACA grants credits to some non-citizens with low-incomes only if they 
arc themselves lawKilly present in the U.S. ititd cannot obtain Medicaid coverage. However, IRS 
regulations contradict the statute and allow subsidies if “titc taxpayer or a member of the 
taxpayer’s family is lawfully present in the United States." and "the lawTully present taxpayer or 
family member is not eligible for the Medicaid program."^*’ 


Health reform was needed, and people have received coverage 

Uur health sector dclinitcly needed reform, especially to expand coverage to millions of people 
who had been shut out of insurance in tlie past. The Affordable Care Act has extended health 
insurance coverage to many people who needed insurance but could not afford it or obtain it 
bccau.se of pre-existing conditions. There was bi-partisan support in Congress when bills were 
being debated to achieve these goals, but instead of pursuing a bi-partisan solution, the 
Affordable Care Act was pushed through on a strictly partisan basis with unusual parliamentary 
rntmeuvers. This process did not leave Congress the usual ability to fix problems with the 
language in the Senate bill in conference. 

The 50 changes already made to the law show that the law would have been difficult if not 
impossible to implement as it was written and passed. I lowever, it is not the job of the 
administration to fix the law but to implement it as tvnltcn. The U.S. Constitution requires the 
executive branch to seek new' legislation, as it has done at least 17 times with the ACA, if 
changes to the law are needed. I would oppose these illegal administration actions no matter who 
was in the White House because they undermine the rule of law. 

Companies inside and outside the health sector have spent countless billions of dollars trying to 
comply with the ACA. When the administration makes what some call “minor temporary course 
corrections,” it causes a new cascade of di.sruption and expertscs for companies and makes it 
even harder for them to comply not only with the law but with ever-changing regulations. 

We have a process by w hich laws are to be enacted and changed, and that process has not been 
followed in implementing key provisions of the Affordable Care Act, as I have described here. I 
thank the committee for holding this hearing today to shed light on this issue. If our 
constitutional system of government is to survive, it must be based upon the rule of law. 


ENONOTKS 


^ Grace-Marte Turner, "Fifty Changes to ObamaCare...5o Far." Galen Institute, May 18, 2015. 
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administration's action allowing continuation of non-compliant health plans beyond the statutory deadline. 

Congressional Research Service. "Legislative Actions to Repeal. Defund, or Delay the Affordable Care Act." March 
2. 2015. https;//wwwfas.org/sgp/crs/misc/R43289.pdf 
Commission on Long-Term Care. "Report to Congress." September 30, 2013. 
http://www.gpo.gOv/fdsy5/pkg/6PO-LTCCOMMISSION/pdl/GPO-LTCCOMMI5SION.pdf 
Congressional Research Service, "Legislative Actions to Repeal, Oefund, or Delay the Affordable Care Act." March 
2. 2015. hnps7/www.fa5.org/sgp/crs/m(sc/R43289.pdf 
** Ibid 

Andy S. Grewal, "Lurking Challenges to the ACA Tax Credit Regulations." May 201S. Publication pending. 
httpy/papers.ssrn.com/sol3/papers.cfm?abstractjds2598317 

** Andy S. Grewal. "Another 'Glitch' with the ACA Tax Credit?" March 30. 2015. Vale Journal on Regulation. 
http;//www.yaleireg.com/blog/another-gtltch-withthe'dca-taK'Credll-by-dndy-grewal 
Federal Register /Vol. 76. No. 159 /Wednesday, August 17, 2011. http7/www .gpo.gov/fdsY5/pkg/FR-2011-08' 
17/prif/20U-20728.pdf 
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By our count at the Galen Institute more than 
50 significant changes have been made to the 
Patient Protection and Affordable Care Act. at 
least 31 that the Obama administration has 
made unllateralty. 17 that Congress has 
passed and the president has signed, and two 
by the Supreme Court. 

CHANGES BY ADMINISTRATIVE ACTION 

1 Emptoyee reporting; The IRS announced that, 
contrary to statutory language, it was delaying 
the ACA requirement that employers must report 
to their employees on their W-Z forms the full cost 
of their employer-provided health insurance. 
(March 29. 2011) 

2. Medicare Advantage patch The administration 
ordered an advance draw on funds from a 
Medicare bonus program to provide payments to 
Medicare Advantage plans to temporarily forestall 
payment cuts called for in the ACA that could 
have led to cuts in benefits and an early exodus 
of MA plans from Medicare. (April 19. 201 1 ) 

3. Coverage tor some peopie under 100% FPL and 
for uniawfui immigrants. The ACA provides tax 
credits to U.S. citizens wrth Incomes between 100 
and 400% of poverty, but iRS regulations extend 
credits to citizens below 100% FPL in some 
cases Also, Section 36B of the ACA grants 
credits to some non-citizens with low-incomes 
only if they are themselves lawfully present in the 
U.S and cannot obtain Medicaid coverage IRS 
legulations contradict the statute and allow 
subsidies if *lhe taxpayer or a member of the 
taxpayer's /am/i/ is lawfully present in the United 
States," and *1he lawfully present taxpayer or 
family member is not eligible for the Medicaid 
program ” (August 17,2011) 

4. Subsidies may flow through federal exchanges- 
The iRS issued a rule that allows premium 
assistance tax credits to be available in federal 


exchanges although the law specified that they 
only would be available through an 'Exchange 
established by the State * (May 23. 2012) 

Delaying a fow-tneome plan The administration 
delayed implementation of the Basic Health 
Program until 2015 It would have provided more- 
affordable health coverage for certain iow-income 
individuals not eligible for Medicaid (February 7. 
2013) 

6. Closing the high-nsk pool: The administration 
decided to prematurely halt enrollment in 
transitional federal high-risk pools created by the 
law, blocking coverage (or an estimated 40,000 
new applicants, cibng a lack of funds. The 
administration had money from a fund under HHS 
Secretary Sebeilus's control to extend the pools, 
but instead used the money to pay for advertising 
for Obamacare enrollment and other purposes 
(February 15, 2013) 

7 Doubling allowed deductibles. Because some 
group health plans use more than one benefits 
administrator, plans were allowed to apply 
separate patient cost-sharing limits to different 
services, such as doctor/hospital and prescription 
drugs, allowing maximum out-of-podeet costs to 
be twice as high as the law intended (February 
20. 2013) 

6. Small businesses on hold. The administration 
said federal exchanges for small businesses will 
not be ready by the 2014 statutory deadline, and 
instead delayed until 2015 the provisron of SHOP 
(Small-Employer Health Option Program) that 
requires exchanges to offer a choice of qualified 
health plans. (March 11, 2013) 

9 Emptoyer^wandate delay. By an administrative 
action that is contrary to language of the ACA, 
enforcement and reporting requirements for the 
employer mandate were delayed by one year 
until 2015 (July 2. 2013) 
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10. S^lfsttBStation: Because of the difTiculty of 
verifying income after the employer-reporting 
requirement was delayed, the administration K 
would allow “serf-^ttestation' of income and 
eligibHlty by applicants for health insurance in the 
exchanges. (July 15, 2013) 

1 1 Congressional opt-out. The administration 
deoded to offer employer contributions to 
Members of Congress and their staffs when they 
purchase Iraurance on the exchanges created by 
the ACA, a subsidy the law doesn't provide. 
(September 30,2013) 

12. Delaying the individual mandate: The 
administration changed the deadline for the 
individual mandate by declaring that customers 
who purchased health insurance by March 31. 
2014, would avoid the tax penalty. The law says 
they would have had to purchase a plan by mid- 
February to avoid penalties (October 23. 2013) 

1 3. Insurance companies may of^r canceled plans: 
The administration announced that Insurance 
companies may reoffer plans that previous 
regulations had forced them to cancel. 

(November 14. 2013) 

14 Delaying the online SHOP exchange: The 

administration First delayed for a month and later 
lor a year until Noyernber 2014 the launch of the 
online insurance madietptace for small 
businesses that originally was scheduled to 
launch on October 1, 2013. (September 26, 2013) 
(November 27. 2013) 

15, Exempting unions from reinsurance fee: The 
adminislratjon gave unions an exemption from 
the reinsurance fee. To make up for this 
exemption, non-exempt plans will have to pay a 
higher fee. which will likely be passed onto 
consumers in the form of higher premiums and 
deductibles. (December 2. 2013} 

16 Extending Preexisting Condition insurance Plan 
The administration extended the federal high risk 
pool until January 31, 2014 and again until March 
15, 2014 to prevent a coverage gap for the most 
vulnerable. The plans were scheduled to expire 
on December 31 , but were extended because it 
has been impossible for some to sign up for new 
coverage on healthcare gov (December 12. 

2013) (January 14, 2014) 


1 7. Expending hardship waiver to those with 
canceled plans The administration exj^anded the 
hardship waiver > which exempts people from the 
individual mandate and allows some to purchase 
catastrophic health insurance - to people who 
have had their plans canceled because of 
ObamaCare regulations. The administration later 
extended this waiver until October 1. 2016 
(December 19, 2013) (March 6, 2014) 

18. Bay State Par/out More than 300.000 people in 
Massachusetts gained temporary Medicaid 
coverage in 2014 without verification of eligibility, 
with the Obama and Patrick administrations using 
a taxpayer-funded bailout to mask the failure of 
the commonwealth's disastrously malfunctioning 
website (January 2014} 

19. Equal employer coverage delayed: Tax offioals 
will not be enforcing in 2014 the mandate 
requmng employers to offer equal coverage to all 
their employees. This provision of the law was 
supposed to go Into effect in 2010, but IRS 
officials have “yet to issue regulatioris for 
employers to follow ’ (January 16. 2013) 

20 Employer-mandate delayed again. The 
administration delayed for an additional year 
provisions of the employer mandate, postponing 
enforcement of the requirement for medium-size 
employers until 2016 and relaxing some 
requirements for larger employers Businesses 
with 100 or more employees must offer coverage 
to 70% of their fulMime employees in 201 5 and 
95% In 2016 and beyond (February tO. 2014) 

21 . Extending subsidies to non-exchange plans: The 
administration released a bulletin through CMS 
exteryling subsidies to individuals who purchased 
health insurance plans outside of the federal or 
state exchanges The bulletin also requires 
retroactive coverage arxi subsidies tor individuals 
from the date they applied on the marketplace 
rather than the dale they actually enrolled in a 
plan. (February 27. 2014) 

22 Won-comp//anf health plans get two year 

extension The administration pushed forward by 
two years the deadline requiring health insurers 
to cancel plans that are not compliant svith ACA 
mandates These Nllegar plans can be offered 
until 2017. This extension prevented a wave of 
cancellation notices from going out before the 
2014 midterm electior». (March 5, 2014) 
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23. Reducing cost sharing reductions. The ACA calls 
for out-of-pocket maximume to be lowered tor 
enrodees with Inoomes between 100-400% FPL 
(Sec. 1402). but the provision proved unworkable 
for those 250-400% of FPL in combination with 
prescnbed acluanai value requirements The taw 
was changed through regulation to apply to only 
those 100-250% of poverty (March 11, 2014) 

24 Delaying the sign-up deadline: The administration 
delayed until mid-April the March 31 deadline to 
sign up tor insurance without penalty. Appltcanls 
simply need to check a box on their appUcabon to 
qualify for this extended sign-up period (March 

26. 2014) 

25. Canceling Medicare Advantage cuts: The 

administration canceled further scheduled cuts to 
Medicare Advantage. The ACA calls for $200 
billion in cuts to Medicare Advantage over 10 
years. (April 7. 2014) 

26 More Funds for Insurer BailouL The 

administration ^d it wilt supplement nsk comdor 
payments to health insurance plans with ‘other 
sources of funding' If the higher nsk profile of 
enrotlees means the plans would iose money. 
(May 16. 2014) 

27. Bxempung U.$. territories Despite earlier 
administration claims that "HHS is not authorized 
to choose which provisions {of the ACA] might 
apply to the terntones * HHS waived six major 
requirements - such as guaranteed issue, 
community rating, and essential benefit mandates 
- that were causing serious disruption to health 
insurance markets covering 4.5 million residents 
of U S. terntones. (July 18. 2014) 

28. Failure to enforce aOorlion restnctions. A GAO 
report found that many exchange insurance pians 
don’t separate charges for abortion services as 
required by the ACA, showing the administration 
IS not enforcing the law. In 2014. abortions were 
being financed with taxpayer funds in more than 
1,000 exchange plans (Sept. 16, 2014) 

29 Risk Corridor coverage The Obama 

administration plans to illegally distribute risk 
corridor payments to insurers, despite studies by 
both the Congre^ipnal Research ServKe and the 
GAO saying a congressional appropnation is 
required before federal agencies can make the 
payments. (Sept 30. 2014) 


30. Transparency of coverage CMS delays statutory 
requirements on insurance companies to disclose 
data on the number of people enrolled. 
disenroilmenL number of claims denied, costs to 
consumers of certain services, etc. (Oct. 20, 

2014) 

31. Tax penaity pass Taxpayers who filed returns 
based upon inaccurate subsidy data they 
received from the federal government will not 
have to repay the government if they received too 
large of a subsidy, the tRS ruled (February 24, 

2015) 


CHANGES BY CONGRESS. SIGNED BY 

PRESIDENT OBAMA: 

32. Military benefits: Congress darified that plans 
provided by TRICARE, the military’s health- 
insurance program, constitutes minimal essential 
health-care coverage as required by the ACA, its 
benefits and plans wouldn't normally meet ACA 
requirements. (Apni 26, 2010) 

33. VA Penefrts: Congress also clarified that health 
care provided by the Department of Veterans 
Affairs constitutes minimum essential health-care 
coverage as required by the ACA. (May 27, 2010) 

34 Drvg-pnce clanhcation: Congress modlfl^ the 
definition of average manufacturer pnce (AMP) to 
Include inhalation, infusion, implanted, or 
injectable drugs that are not generaity dispensed 
through a retail pharmacy (August 10. 2010) 

35 Doc-fix tax: Congress modified the amount of 
premium tax credits that individuats would have to 
repay if they are over-allotted, an action designed 
to help offset the costs of the postponement of 
cuts in Medicare physician payments called for in 
the ACA (December 15, 2010) 

36. Extending the adoption credit. Congress 

extended the nonretondabie adoption tax credit, 
which happened to be included in the ACA. 
through tax year 2012 (Dec. 17. 2010) 

37 TRICARB for adult children Congress extended 
TRiCARE coverage to dependent adult children 
up to age 26 when it had previously only covered 
those up to the age of 21 — though beneficiaries 
still have to pay premiums for them (January 7, 
2011) 
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3S 1099 repealed Congress repeated Ihe paperwork 
(*10991 mandate that would have required 
businesses to report to the IRS all of their 
trarisactrons with vendors totaling $600 or more tn 
a year (Apnl 14 2011) 

39. No free-choico vouchers Congress repealed a 
program, supported by Senator Ron Wyden (D., 
Ore ) that would have allowed *free*choice 
vouchers." that The Hilt warned "coukJ lead 
young, healthy workers to opt out' of their 
employer plans, ‘dnvir>g up costs for everybody 
else * The same law barred additional funds for 
the IRS to hire new agents to enforce the health* 
car^law (April 15. 2011) 

40 No Medicaid for we//-fo*do seniors: Congress 
saved taxpayers $13 billion by changing how the 
eligibility for certain programs ts calculated under 
Obamacare. Without the change, a couple 
earning as much as much as $64,000 a year 
would have been able to qualify for Medicaid 
(November 21. 2011) 

41. CO-OPs, IPAB. IRS defunded. Congress made 
cuts in funding to pri^rams and agencies 
implementing the ACA including the IRS. and the 
controversial independent Payment Advisory 
Board. (December 23. 2011. March 26. 2013) 

42 Slush-fund savings Congress cut $6 25 billion 
from the Prevention and Public Health slush fund 
through 2021. and $2 billion each year thereafter. 
(February 22. 2012) 

43. Less cash for Louisiana One of the tricks used 
to get Obamacare through Ihe Senate was the 
speaal Louisiana Purchase* deal to win the vote 
of then-Sen. Mary Landneu. Congress saved 
taxpayers $2.5 billion by rescinding some funds 
from this deal (February 22. 2012) 

44 CLASS Act eiiminated Congress repealed the 
unsustainable CLASS (Community Living 
Assistance Services and Supports) program of 
government-subsidized long-term-care insurance, 
which Sen. Kent Conrad (0-ND) dubbed a 'Ponzi 
scheme of the first order * (January 2. 201 3) 

45. Defunding CO-OPs' Congress cut an additional 
$2.2 billion from the 'Consumer Operated and 
Onented Plan*' (CO-OP), which some saw as a 
stealth public option, blocking creation of new 
government-subsidized co-op programs. Earty 
reports showed many co-ops. which had received 


federal loans, had run into serious financial 
trouble (January 2. 2013) 

46. Tnmming the Medicare trust-fund transfer 
Congress rescinded $200 million of the $500 
million transfer from the Medicare Part A and Part 
B trust funds for the 5 year Community-Based 
Care Transition Program and rescinded $10 
million of IPAB's FY2013 appropriation. (March 
26. 2013) 

47 Eliminating caps on deductibles fbr small group 
plans Congress eliminated the cap on 
deductibles for small group plans as part of the 
SGR "doc fix." This gives small businesses the 
freedom to offer high deductible plans that may 
be paired with a Health Savings Account (April 1 , 
2014) 

4B Making the nsk corridor program budget neutral 
The CoMSOlklaied and Further Continuing 
Appropriations Act of 2015 provides that CMS 
may not transfer funds from other accounts to pay 
tor the risk corridor program Expendiluies cannot 
exceed the funds collected in 2014. blocking 
CMS from making multi-year calculations 
(December 16. 2014) 

CHANGES BV THE SUPREME COURT 

49 Medicare expansion made voluntary The 
court ruled it was voluntary, rather than 
mandatory, tor states to expand Medicaid 
etrgibility to people with incomes up to 138% of 
poverty by ruling the federal government couldn't 
block funds for existing stale Medicaid programs 
If states chose not to expand the program (June 
28, 2012) 

50 The individual mandate made a tax: The 
court determined that violating the mandate that 
Amencans must purchase government-approved 
health Insurance would only result in individuals 
paying a *tax." making it, legally speaking, 
optional tor people to comply. (Jur^e 26. 2012) 
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Chairman ROSKAM. Thank you, Ms. Turner. 

Professor Adler. 

STATEMENT OF JONATHAN H. ADLER, JOHAN VERHEIJ MEMO- 
RIAL PROFESSOR OF LAW, AND DIRECTOR, CENTER FOR 

BUSINESS LAW AND REGULATION, CASE WESTERN RESERVE 

UNIVERSITY SCHOOL OF LAW 

Mr. ADLER. Thank you, Mr. Chairman, Ranking Member Lewis, 
and Members of this Subcommittee. I thank you for the invitation 
to testify today on how Federal agencies have been implementing 
the Affordable Care Act. 

As you know, I have serious concerns about the way in which 
various agencies within the Department of Treasury and the De- 
partment of Health and Human Services have been implementing 
this law. In my view, they have repeatedly disregarded the plain 
text of the Affordable Care Act and the limits on their statutory au- 
thority. 

Whatever the policy merits of the specific administrative actions 
they have taken, there are serious questions about their lawful- 
ness, and these questions should certainly concern Members of this 
Committee, whatever your views of the policy merits of the AC A. 

The core structure of our Constitution divides power among the 
three branches of our Federal Government. All legislative powers 
granted in the Constitution are vested in Congress. Executive 
agencies only have that authority which Congress has delegated to 
them. They have no inherent legislative authority, and they are 
bound by the President’s constitutional obligation to take care that 
the laws are faithfully executed. 

While the executive branch maintains the discretion over how 
the laws are to be enforced, such discretion does not entitle admin- 
istrative agencies to disregard statutory provisions that are deemed 
unwise or inconvenient, let alone the authority to waive legal obli- 
gations that are written into Federal law. 

The constable’s authority to decide not to arrest every law- 
breaker is not the authority to waive the law’s obligations, and the 
agency’s authority to allocate resources in accord with the execu- 
tive branch’s policy priorities does not allow it to disregard un- 
wanted statutory mandates. 

In the context of ACA implementation. Federal agencies have re- 
peatedly failed to uphold the law as it was enacted by Congress. 
There are numerous instances in which Federal agencies have 
sought to waive relevant ACA requirements or implement the law 
in a manner that does not conform to the relevant statutory text 
and the authority that Congress granted. 

Take but one example: Employers that fail to provide adequate 
health insurance under the law are subject to what the Adminis- 
tration deems is a tax. The ACA provides that this tax obligation 
shall apply to months beginning after December 31, 2013. There is 
nothing ambiguous about this language. 

While the Administration has discretion over how vigorously to 
enforce this requirement and whether, for example, to seek pen- 
alties for noncompliance, it has no authority to waive the under- 
lying liability, let alone to create subcategories among those em- 
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ployers subject to the requirement and tax liability. Yet, that is 
what the Administration has sought to do. 

The Administration cited no meaningful legal authority for this 
decision. Treasury cited a series of past administrative actions. Yet, 
none of these are remotely comparable. For example, declining to 
seek penalties for noncompliance with certain tax laws is not the 
same thing as waiving a tax liability altogether when that tax li- 
ability accrues by operation of law at a date certain. 

Unfortunately, this is not an isolated occurrence. The Adminis- 
tration has repeatedly disregarded statutory limits on its authority 
and cast aside the relevant statutory text in administering the 
ACA. 

Other examples include an attempt to waive the minimum cov- 
erage requirement after it was made plain that the ACA would not 
allow individuals who liked their insurance plans to keep them; an 
IRS rule that purports to authorize tax credits in exchanges estab- 
lished by the Department of Health and Human Services, even 
though the ACA only authorizes tax credits in exchanges estab- 
lished by the States; IRS regulations extending tax-credit eligibility 
to some low-income aliens not lawfully residing in the United 
States as well as to some individuals who fall outside the income 
requirements explicitly established by the text of the Act; and the 
Department of Treasury’s decision to issue cost-sharing subsidy 
payments to health insurance companies when Congress has failed 
to make appropriations in the support of such payments. 

Even legal commentators who have been generally supportive of 
the Administration’s implementation of the ACA and the under- 
lying Act have raised serious questions about agencies’ legal au- 
thority to take some of these steps. 

University of Michigan Law Professor Nicholas Bagley, for exam- 
ple, wrote in the New England Journal of Medicine that several of 
these actions “appear to exceed the scope of the executive’s tradi- 
tional enforcement discretion,” and cannot be justified as an exer- 
cise of executive branch authority to prioritize limited agency re- 
sources. 

At stake is more than the implementation of this particular law. 
Professor Bagley put it well; so, I will quote him again. He said, 
“The Obama Administration’s claim of enforcement discretion, if 
accepted, would limit Congress’ ability to specify when and under 
what circumstances its laws should take effect. That circumscrip- 
tion of legislative authority would mark a major shift of constitu- 
tional power away from Congress, which makes the laws, and to- 
wards the President, who is supposed to enforce them.” 

There may well be good policy justifications for many of the 
measures I have discussed above. I offer no opinion in this testi- 
mony as to the policy wisdom of various steps Treasury and HHS 
have taken. My focus is, instead, on the lack of legal authorization 
for these actions. Whatever steps are taken to implement the ACA, 
whether by this Administration or its successors, they must con- 
form to the law. 

Administrative agencies have no warrant to rewrite statutes or 
waive statutorily imposed obligations, no matter how compelling 
the policy arguments in support of such changes may be. The ACA 
was controversial when it was enacted, and many provisions of the 
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law remain controversial today. If they are to be amended, it is the 
job of this Congress, not the job of administrative agencies. 

Mr. Chairman and Members of this Subcommittee, I recognize 
the importance of these issues, and I am certainly willing to an- 
swer any questions you may have. Thank you again. 

[The prepared statement of Mr. Adler follows:] 
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Mr. Chairman and members of this subcommittee, thank you for the opportunity to present 
testimony on how federal agencies have been implementing the Affordable Care Act (AC A), 

My name is Jonathan H. Adler and 1 am the inaugural Johan Verheij Memorial Professor of Law 
and Director of the Center for Business Law and Regulation at the Case Western Reserve 
University School of Law , where I teach courses on administrative and constitutional law, 
among other subjects. 1 liavc written extensively on questions of administrative law generally, as 
well as on the implementation of the ACA. 

As you know, 1 have seriou-s concerns with the how the ACA has been implemented. In 
particular, t am concerned that the Departments ofi rcasury and Health and Human Services 
(HHS)have repeatedly disregarded the plain text of the AC A and the limits on their statutory 
authority when implementing this law. ^’hatever the policy merits of specific administrath e 
actions, insofar as any federal agency has taken administrative actions that contradict the plain 
statutory text or exceed the scope of authority delegated by Congress they are unlawful. 

The core structure of our Constitution divides power among the three branches of our federal 
government. “All legislative powers” granted in the Constitution are “vested” in Congress.' 
Hedcral agencies, while generally a part of the executive branch, are creatures of the legislature 
in that llwy only have that authority which Congress has delegated to them.' The executive 
branch has no inherent legislative authority, and executive agencies arc responsible to the 
President, who has a constitutional obligation to "take Care that the Laws he faithfully 
executed.”^ 

While the exeeutiv'C branch maintains the discretion over how the laws are to be enforced, such 
dlscreiion docs not entitle administrative agencies to disregard statutory provisions that arc 
deemed unwise or inconvenient, let alone the authority to waive legal obligations that are written 
into federal law . The constable's authority to decide not to arrest every lawbreaker is not the 
authority to waive the law’s obligations. An agency’s authority to allocate resoinces in accord 
with the e.xceutivc branch's policy choices docs not allow it to disregard unwanted statutory 
mandates. Thus, enforcement discretion cannot excuse an administrative agencies disregard of 
relevant statutory text or an attempt to waive statutory rc(|uircmcnts. 

In the context of AC A implementation, tederal agencies have re)reatedly failed to uphold the law 
as it was enacted by Congress. There are numerous instances in w hich federal agencies have 
sought to waive relevant ACA requirements or implement the law in a manner that dues nut 
conform to the relevant statutory text and authority granted by Congress. A few examples 
follow. 


' U.S Cons! an 1. § I 

’ See. eg . Bowen v Georgetown Umv Hosp . 488 U.S. 204. 208 (t988). 
‘U.S Coiol.an U.S 3 
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Adler TeslUiiony - liupleiiienladoii of the ACA - May 20. 2015 


Employer Mandate Delays 

The ACA imposes a “shared responsibiliiy” requirement obligating employers with more than 50 
employees to provide qualifying health insuranee.'* Employers who fail to comply with this 
"employer mandate" are required to pay a penalty or "tax” that can reach S2.000 per cn^loyec 
beyond the 3(hh employee (i.e. a firm with 50 employees would pay the penalty on 20).’ This 
provision exposes larger employers to substantial penalties if they fail to otTer qualifying health 
iasurance to their employees. According to the federal government, the penalty for failing to 
comply with the employer mandate is a "lax." 


Section 1513 of the ACA expressly provides that this mandate, and the accompanying tax 
liability, was to "apply to months beginning alter December 31. 2013."® In other words, this 
provision of the law was due to take efiect at the start of2014. In July 2013, however, the 
Department of the Treasury aimouneed in a blog post that it would delay the employer mandate 
by a year. The stated reason for this delay was "the complc.xity of the requirements” imposed 
on employers and "the need lor mure time to implement them elTectivelv.”" Later that month the 
IRS published a guidance detailing the “transition relief’ to be afforded employers Ifom the 
employer mandate and associated information reporting requirements.” 


.Seven months later, in February 2014, Treasury Department announced further delays of and 
modifications to the employer mandate.'" Specifically, Treasury declared that the mandate would 
be delayed until 2016 for firms with fewer than 100 employees. In additioa Treasury aimouneed 
that firms with over 100 employees would only need to provide qualifying insurance to 70 
percent of their fiiU-limc employees in 2015, and 95 percent of employees thereaflcr, in order to 
avoid the statutory penalties. TTic Administration not only waived the effective date for the 
employer mandate, it also invented a new set of staggered requirements for firms, .^gain, agency 
officials said their intent was to help employers adjust to the law's requirements, though some 
observers saw more polilieal motivations." 


* A’m26 U.S.C 

’w 

* See Paiian Prcaeciion amt .MfoidBble fare Act. Pub L No tlt-ias, §t513(tlj. 124 Slat ll9(20t0)(“Tlie 
aniendiiients made by this section sbatt apply toiiiooUis lieginiUiig after December .31. 2013.") 

Sec Mark Mariu. ‘X'oumiuuig to Imptemein the ACA in a Careftil. Thougtntnt Maniiet." Treasury Notes. U.S. 
Department of the Treasury (July 2. 20t3X bttpy'www.treasury gov.'connect/blog'PaeesT'ontmiiinp-to-Iniplement- 
tbe'ACA-uua-CarerubTboughlftil-Marmcr'-aspx 

'Id. 

' Sm lulcniat Revenue Service. Tiausnion Retief for 2014 Under §§ 6055 {§ 6055 tufurmatiou Rcpotiuig), 6056 (g 
6056 bifurtnaiitu] Reporting) and 4980)1 (Employer Shared Respraisibrtity Provisiotis). NOT-129718-13 (July 9. 
2013), bttp.yf'www.us.gov.’piiK'irs-dropAi-t 3-45.pdf. 

S8« Shmvd Iie.^panslbdify/or Employers Regarding Health Covenjge. 19 Fed Reg 8544. 8574 ff-'eb. 12.2014), 

" .Sea. e.g.. Juliet Eilpenn & iVniy Goldstein, nliite House delays health insnirmcemonthte for mediimi-si^ 
employers until J0J6. W.ssii POST (Feb 10. 2014), http, .nvww wasUingionposI coiiVnabonal1ieatlb>scieuce/whrle^ 
Itousc-dctays-healtli-utsurauce-tuaudaio- for -niedium-sized.emp)oyers-uutil-2016/20l4/02ttt>'8dc6b344 -9279-1 le3- 
84el-27676e5el5fb_alory tiliiil ("By offering an uue.\pecled pace period to businesses willi between 50 and 99 
ciriployccs. adiitmrsuation olliciats ore tiopmg to defuse aiiolhcr puteotial contros'crsv ins'ols'ing the 2010 licaltb- 
care taw") 
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In justifying these delays, the Treasury Department elaimed that it has broad authority to offer 
"transition relief in implementing a eomplex law like the ACA. That may often be true in other 
eases, but not here. When Congress provides that a given legal requirement takes effect on a 
date certain, that is when the legal requirement takes effect. If, as the Administration has 
claimed, the employer mandate penalty is a tax. that tax liability for non-complying employers 
began to accrue at the start or20l4. As Congress did not delegate the executive branch authority 
to waive or delay this requirement, there was no authority for these delays. 

Whatever the staled reason for the two delays, nothing in the ACA authorizes the executive 
branch to waive the application of the employer mandate penalties. The text of the ACA is quite 
clear. It provides that the employe! mandate provisions "shall apply" after a date certain: 
December .41, 2013.*^ Were this not enough, otlier provisions of the ACA reinforce the statutory 
requirement. For example, the ACA expressly provides for the amount of the employer penalty 
to be assessed in 2014. and then provides for the penalties to be adjusted for intlation in 
subsequent years. 

That Congress expected the employer mandate to take effect in 2014 is reatllrraed by the fact 
that implementation of this requirement is essential for the proper implementation of other parts 
of the law. For instance, the employer mandate reporting provisions are essential to determining 
eligibility for tax credits and cost-sharing .subsidies in .state health insurance exchanges. These 
tax credits were to be available beginning January 1, 2014 and serve as the trigger for assessing 
the penalty.*'* The lax credits and employer penalties were supposed to take effect together, and 
the Administration never suggested delaying the credits (though it did waive verification of 
eligibility).*’ 

The Treasury Department elaimed delaymg the effective date of the employer mandate was an 
ordinary exercise of its "longstanding authority to grant transition relief when implementing new 
legislation.""’ Despite this claim, the Treasury Departinent failed to identify an applicable 
precedent that would justify waiving a lax liability prospectively as the Adnunistralion sought to 
do. Treasury cited cases in which the IR.S waived potentially applicable penahies or allowed 
deferred payment of lax liabilities, but these arc easily distinguishable. Further, if the mandate 
penally is a tax — as the administration currently maintains in various ACA-rclated cases 
pending in federal court — tlien the employer mandate deby constitutes more than deferring 


"SeePallcul ProtecIliMl und Affordable Care. \cl. Pub L No 1 1 1-148. 51513(d), 124 Slat 1 19 (2010) C'The 
auiaidineiiiH iu;ide by tbis iduill apply to loonths hegiiioiog »(tcr December I 2015 ") 

‘^Stfff26 D.S.C. §49S0n(cX5). 

See Patieiil Protection mid Affoi dable Caie Act. Piib L No. 11 1 >148, $l4Ul<e). 124 Slat 1 19 (2010) (*'The 
anictidnienli nude by lhi!> ^lion dull apply to taxable years ending afler Deccniber 3 1 . 2013.^) 

** See Sarah Kliff A Satuiliys SoiiiasJiekhar. HeoUb insurance markelplnats will nof be required to verf/y consume*- 
claims, WASH. Post (July 5, 2013). http:.'/w\S'%'.wa&l)UigtouposLcoiii/niaionBl/beflJth-science/healtli'iiisurance' 
markelplaors-vvill-uoi*bc-reqiured-to*vettly'CouMuu€rH:Uittis’20l5‘07'O.Si'd2a)7]f4-eSab-nc2-aeD- 
33961 9eHb080_storyhmil 

See l^tet Iroiii Mmk Mazui. Assistant Secretary of the Tieiibiay Ibr Tax Policy, to Rep. Fred Upton, nmtniian of 
the Coiimiiltcc on Energy and Conunace. US. Hotise orRcprcsaitallve^. July 9, 2013. 
http:/ 'democrats eiiergycoiniiierce Lou4e.gov/5ifes''defatilt/files/doc«mem^Up(ai-TreaMiry-ACA-201 3-7-9 pdf. 
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paynientii or declining to seek penalties. Rather it constitutes a unilateral decision by the 
executive branch to waive an accrued tax liability. 

Hven legal commentators who have been generally supportive of this Administration’s 
implementation of the ACA have acknowledged that tlie Treasury Department laeked the legal 
authority to delay employer mandate. University of Michigan law professor Nicholas Bagley, 
for instance, wrote in the Ne^■ England Journal of Medicine that these delays “appear to exceed 
the scope of the executive's traditional enforcement discretion" and cannot be Justified as an 
exercise of executive branch authority to prioritize limited agency resources. ' As Bagley 
explains, the employer mandate delays cannot be justified as the sort “discretionary judgment|s| 
concerning the allocation of enforcement resources" approved by the Supreme Court in Heckler 
V. Chaney. In his view, the puiported precedents relied upon by Treasury provided "slim 
support for a sweeping objection that will reliere thousands of employers from a substantial tax 
for as long as 2 years.”"’ I concur with this assessment. 

The assertion of unilateral authority to delay the employer mandate - if ratified and accepted as a 
precedent for agency action in the future could mark a dramatic shiR in the separation of 
powers. As Bagley explains: 

the Obama Administration's claim of cnibrcemeiit discretion, if accepted, would 
limit Congress's ability so specify when and under w hat circumstances its laws 
should take effect. That circumscription of legislative authority would mark a 
major shill of constitutional power away from Congress, which makes the laws, 
and toward the President, who is supposed to enl'orce tbem.^ 

At stake Is more than a contested an unpopular provision of the ACA. This assertion of 
executive authority has far-reaching implicatioics and should concern all members of this 
Committee, whatever one's view of the employer mandate or the ACA. 

.Minimum Coverage Requirement 

Tlic ACA imposes a suite of minimum coverage and other rcqiiucmcnts on all pn\atc health 
insurance plans. Insurance plans that do not meet all of these requirements are non-cumpliant 
and, as a consequence are illegal under the ACA. The law contained a “grandfather" provision 
allow'ing the continuation of some such plans for a limited time, but this provision was relatively 
narrow, and inteiprcted by the Department of Health and Human Services to be even narrower."' 
Even though ACA supporters repeatedly promised that those Americans who liked their 


” S^eNichotas Bagley. The Legalln' of Delaying Kev Elemenr^ of theAC.A. 370 NEW Engl. J. Med 1967. 1968 
(2014) 

" 470 U.S. 821 (1985). 

'’/rfall969 

^Id. 

'‘&e45C.ER ^ 147 140(g) 
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insurance plans would be able to keep Ihera, Ihc ACA, as written, ensured that many who liked 
their pre-existing health insurance plans would not be allowed to keep them.^' 

In 2013, many Americans learned that their existing heahh insurance plans would not be 
renewed for failing to meet the ACA's minimum coverage requirements and could not be 
renewed. Modest year-io-ycar changes in pre-existing plans resulted in the loss of "grandfather” 
status. In response, the Administration announced a iix. 

On November 14. 2013, the Administration declared lhal insurance companies would be allowed 
to renew policies that were in force as of October 1, 2013 for one additional year, even if they 
failed to meet relevant ACA requirements.^* This announcement was made initially in a 
Presidential press conference, and was subsequently reaffirmed in guidance documents issued by 
the Department of Health and Human Services.*'* As with the delays of the employer mandate, 
there was no clear legal authority for this change." Indeed, no citation of legal authority 
accompanied the President’s announcement or the subsequent letter from the Administration to 
state insurance commissionas encouraging them to allow the renewal of noncompliant plans. 

As with the employer mandate, the relevant statutory provisions are clear. Under the ACA, only 
plans tliat provide the prescribed list of “cs.sential benclit.s” can be “qualified health plans" 
(QHPs), and only QHPs may be sold on exchanges or satisfy the minimum coverage requu-ement 
(the individual mandate).^** Further, tlie ACA bars insurers from offering health insurance plans 
in individual and small group markets that do not include the essential health benefits package.^^ 
riiesc requirements cannot be waived by administrative fiat. A Presidential announcement 
cannot overcome the legal jeopardy health insurers could lace should they agree to renew such 
plans and seek enforce any terms that have been declared illegal under the ACA and its 
implementing regulations. 

The only legal justification the Administration offered for this move was ‘■enforcement 
discretion." Specifically, the Administration claimed it was not dunging the law so much as it 
was merely announcing that it would not enforce relevant requirements for a given period time. 
This legal justification does not work, however. Among other things, the Administration's 
amioiincemcnt did not alter the underlying legal requirements contained in the AC A or its 
implementing regulations, nor did it bind state insurance commissions or affect state laws 
governing insurance policies. 


^ Tile Deparmienl oflTeallh and Hiuiiaa Services, for mslance. piedlcled m June 2010. that llinl between dU and 67 
percent of individual iiiaikct jiolicics would loseguudfalhei -slatiis ni niiy given year. Sec 75 Fed Reg. 34.538. 
34.553 (Jiuic 17. 2010J'. r«e aiso Colleen McCain Nelson. Peier Nicholas & Carol E. l,ee. Aiiles Dehaieit Obama 
Hentth-Care Cwaraga Pramisa, WAliSr. J. (Nov, 2. 2013). 

” See Slaleiiieiii by Ihe Presideni ou (he Affordable Care Aci (Nov 14. 2013). biip iwww.whilelionsc.gow'lbe- 
press-ofljceC013(l Uld'stateiuent-presidenl-afToidable'Care.acI 

'■* See Leticr from Gaiy Colien. Director. Cir. for Ctxisniua Info & his Oversigbl. Dept of Heahh & Ihimau Servs 
(Nov, 14. 2013). hltp:'',''vvww.cnis.pov<CCIIOiResourees'l.eUer5'Downloads/coinmissioner-le0cr-l I* 14-201 3. PDF. 

■** See Baglcy.W(pn7. 

* See 42 US.C. i 18021(a); 26 U.S.C § 5000A 
’’ See 42 US C $ 300gg 4) 
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Although the Administration claimed it was relying on entbreemunt discretion, the announced 
policy did more than pull back enforcement of the law's requirements. It also sought to impose 
new obligations on pnvate insurers. Specilically the new policy conditioned the exercise of 
enforcement discretion on private insurers agreeing to a scries of disclosures to those who might 
wish to renetv tlteir policies for an additional year. As detailed in a guidance letter explaining llte 
change, insurers wishing to renew their policies would be required to provide their customers 
w ith a notice explaining that the relevant policies fail to comply w ith the ACA's requirements, 
that otlier more comprehensive policies are available, and how such policies may be obtained. 
Wiclhcr or not requiring such disclosure is a good idea, nothing in the AC A authorized the 
Administration to take this step. As with the employer mandate delay, these policy steps cannot 
be justified as an exercise of enforcement discretion. 

Exchange Tax Credits 

Among the most high-profile and controversial examples of an administrative agency 
implementing tlie ACA in an unlawful manner is the IRS rule purporting to authorize lax credits 
in health insurance exchanges established by the federal government. ^ Four lawsuits were filed 
against this rule. The challengers include individuals, employers, states, and local school hoards 
that arc adxcrscly affected by the authorization of tax credits in federal exchanges, fhe Supreme 
Court heard oral argument in one of these eases. King v, Biirwell, in March, and a decision is 
expected by the end of June. 

Section 1 .1 1 1 of the AC A direcl.s each state to create an “American Health Benefit Exchange" 
f 'Exchange"). Despite the obligatory language of Section 1311, the ACA gives stales a choice 
of whether to lake responsibility fur (and bear the cost oil operating its own Exchange. Slates 
that agreed to set up their own Exchange were eligible for start up funds from the federal 
government Moreover, the AC A provides for la,x credits and cost-sharing subsidies to assist 
low -inconK individuals with the purchase of qualilying health insurance on state-established 
exchanges. 

As written, the ACA only provides tax credits and cost-sharing subsidies for the purchase of 
qualifying health insurance plans in exchanges llial are "established by the Slate" under Section 
1.31 1 of the Act. Specilically, the ACA authorizes tax credits for each month in a given year in 
which a taxpayer lias obtained qualifying health insurance. As defined by the law, a "coverage 
month" is any month in which the taxpayer is "covered by a qualified health plan . . . tliat was 
enrolled in through an Exchange established by the State under section 131 1."’” fhe amount ol 
the tax credit is also calculated with reference to a qualifying health insurance plan "enrolled in 
through an Exchange established by the Stale under [Section] 1311." 


*** For an extensii'e ti'cainieni of ihis issue, see JoiiatJiaii H. Adler & Micliael F Cannon. Taxntwn wthoitt 
Reprexentonon: The llltga! IRS Rule to Expnnti Tax CreiiUs mder the ACA. 2i HlALIIlXlATRlX; JOURNAL OF LaW- 
MEDICINE 1 1 9 (20 1 3); see also Jouatban H. Adler & Michael F Cannon. King v Burxvell ■ Oesperately Seeking 
Ambiguity in Oeor StalHIoiy Text, 40 JoURVALOf HEALTH. POUTICS. POUCY& LAW 577 (2015) 

-’5m 42 us e. § 18031(b)(1) 

“ See 26 US C $ 36B(cH2KA)(l) 
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If a stale rctiiscs lo establish its own exchange, the federal govemmenl is required to "establish 
and operate" an exchange for that .state. While a federal exchange may operate like a stale 
exchange, nothing in the ACA authorizes the provision of tax credits or cost-sharing subsidies in 
federal exchanges. To the contrary, as noted above, the relevant provisions of Section 1401 only 
provide tor tax credits for the purchase of health insurance in state-established exchanges. 

\Micn the ACA w as enacted, it was generally assumed that most if not all slates would willingly 
create exchanges. '^ As President Obama explained shortly alter signing the legislation into law. 
"by 2014, each slate will set up wliat we’re calling a health insurance exchange.”'*^ Few 
expected that many (if any) slates would reliisc. But states turned out to be far less cooperative 
than anticipated. Despite the Administration's best cfl'orls lo encourage state cooperation, some 
three dozen states reliised to create their own exchanges. 

Faced with the prospect that widespread slate rctiisal lo cslabhsh Exchanges under the ACA 
would make tax credits and cost-sharing subsidies unavailable in much of Ihc country, the IRS 
promulgated regulations in May 2012 providing that lax credits would be available for the 
purchase of qualifying health insurance plans in states established under either Section 1311 or 
1.321, and without regard for whether the exchange was established by a stale or established by 
the federal govemmenl.'''* To justify its decision, the IRS c.xplaincd: 

The slatulory language of section 36B and other provisions of the Aftbrdable Care 
Act support the interprclalion that credits are available lo taxpayers who obtain 
coverage through a State Exchange, regional Exchange, subsidiary Exchange, and 
the Fcderally-facililalcd Exchange. Moreover, the relevant legislative history docs 
not demonstrate that Congress intended to limit the premium tax credit to Stale 
Exchanges. Accordingly, the final regulations maintain the mic in the proposed 
regulations because it is consistent with the language. purpose, and stmeture of 
section 3613 and the Aflbrdable Care Act as a whole.' 

Although commentators had argued that the express language of the AC A precluded the IRS 
interpretation, this paragraph - lacking any citation to relevant statutory provisions, legislative 
history, or other legal authority - was Ihc entirety of the IRS’s justification for the rule upon its 
promulgation. 

The IRS did not idenlify any statutory language to justily its interpretation when it tinalized the 
rule. There is a simple explanation for this: There isn’t any. This is key because in the absence of 


’* See 12 U.S.C. § 1 80.1 1(00). 

See Rolicn Peai. t/.5. OQicinb Brace for Huge Task of Opemling Health Exchanges. NY TIMES. .Allg. 5. 20 12 
C'Wlieii Cougress pawed tegislaticm to expand coverage two years ago. Mr. Obaiiui and lawmakers as&iiiued iliat 
every state would set up its owu excluuigc") 

” Barack OtNuua. li.S tVesideuL Remarks on Health Insuraucc Refonu m Portland. Marne (Apr' I, 2010). available 
at, hilp; WWW tvliitelioui.e,iioV' ilie.press-oitlL'c. leinaiks-inesideiii-liealih-iiiMii aiice-ielonii-t an'tland-iiia uie 

DeparUiicnl of the Treasury. Internal Revenue Service. Health Insurance Premtim Tax Creiitt, 77 Federal 
Regisler 30377 iMay 23. 2012). available at: h our. wvvw.gDO-gov'fd vvv pkET R -201 2-05-23^ nd f’20 1 2- 12421 .pd t 
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such language, the IKS lacks the auUiority to extend tax credits where Congress has failed to do 
so. 


Months later, under pressure from members of Congress to oiler a more complete explanation, 
the Department of the Treasury began to identify potential authority for its rule. Specifically, the 
Treasury Department suggested that the language of Section 1331 could be interpreted to make a 
federally established exchange “the c(|uivalcnt of a state exchange in all functional respects,” 
including an Exchange for purposes of detennining eligibility for tax credits.^*’ 

According to this later justification, an exchange established by the federal government under 
Section 1321 may be treated as an exchange established by the Stale under Section 131 1. This is 
because HHS is rei|uircd to “establish and operate si/c/i Exchange within the State. “Such 
exchange.” .according to Treasury, is a Section 1311 Exchange and should be treated as such for 
the purposes of authorizing tax credits and cost-sharing subsidies. Concluding othcrw ise. 
Treasury maintained, would undermine the ACA's staled purpose of expanding health insurance 
coverage. 

Treasury's interpretation would be a plausible interpretation of the relevant statutory text were it 
not for repealed references to the state role in cslabhshing those Exchanges through which lax 
credits may be olTered. As noted above. Section 1311 expressly requires that an authorized 
Exchange must be ''established by a Stale.” Section 1304(d) also expressly defines “stale" as 
"each of the 50 Slates and the District of Columbia.”^’ 'V'et even if one were to set this language 
aside, as the Treasury Department suggests, and conclude that a Section 1321 Excliangc is the 
cqunalent ofa .Section 131 1 Exchange, this is not enough to establish that tax credits are 
available in exchanges established by the federal govcmmcni. 

The eligibility requirements tor the tax credits are not found in either Section 1311 or Section 
1321. but in Section 1401. which creates Section 36B of the Internal Revenue Code, This section 
repeatedly defines qualifying health insurance plans eligible for tax credits as those purchased 
"through an Exchange eslobUshed by the Slate" under section 1311. So even if one reads 
Section 1321 to provide that an H.xchange established by the federal government is. for all intents 
and puiposes, a Section 131 1 Exchange, a federal Exchange is still not an Exchange “established 
by the State" as required by Section 1401 . Put another way, “such Exchange" may well be the 
same tyjsc of c.xchange called for under Section 13 1 1, but an exchange established by the federal 
government is not an exchange “established by the State" 

ITie repeated reference to the state role in creating the relevant cxehanges is significant. Not all 
references to exchanges in the ACA reference the state role as Section 1401 docs. Section 1421, 
for e.xampic, provides Ixx credits to small businesses that make nonelective contributions to 
employee plans olTcrcd through an Exchange. Yet whereas Section 1401 repeatedly references 
Exchanges “established by a State." Section 1421 only references “Exchanges.” Under the 


Sec Lclier from Mmk J Mozui. Assisianl Secretary tor Tax Polic>’. U.S. Treasury Dcpanuiciil. to the Honorable 
Oanetl Issa. Chatruioii, Cotiuriinee ou (Iverstglit sud Govemia«it Reform. 11. S. House of Representatives. (Oct. 12. 
2012) (on file witli author). 

'’Sec Id (cjtme42 HS.C. }l804l(cXI)- 
“ See 42U.se $ 18024(d) 
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I reatiiiry Dopartnicnl's micqDrctation. llic addilHtnal language in Section 1401 is reduced to 
surplusage. 

The Treasury Department claims that its interpretation merely realTirms well-established 
Congressional intent. Yet neither the federal government - nor anyone else - has been able to 
identify a single contemporaneous statement indicating that tax credits would be available for the 
purchase of health insurance in federal exchanges under the ACA. The lack of any such 
statement is more than a bit conspicuous, especially since numerous health care refonn proposals 
considered prior to enactment of the ACA conditioned subsidies on slate cooperation.” 

While the IRS claimed that "relevant" legislative history supports its inlcrprclalion. it has failed 
to identify a single statement prior to or contemporaneous with the passage of the ACA 
indicating that tax credits were to be available in federal exchanges. Contrary to the IRS’s 
suggestion, the burden Ls not on opponents of its rule to identify legislative history or statutory 
language prohibiting the issuance of tax credits in federal exchanges. As the U.S. Court of 
Appeals for the D.C. Circuit has instructed federal agencies on numerous occasions. 
Congressional failure to withhold power docs not indicate such power was delegated, nor docs it 
constitute a statutory ambiguity of the sort that would trigger Chevron deference to the Agency’s 
interpretation of the statute.^ A failure to delegate authority to an agency is just that: A bilurc 
to delegate authority. 

The IRS rule purports to provide lax credits in over thirty stales that opted not to create their owu 
exchanges. Because these arc ‘Refundable'’ tax credits, this means that the credits do more than 
provide tax relief to eligible individuals. They result in payments Ifoni the U.S. Treasury. 
Because the Administration has announced that it will not require c.xchangcs to verify eligibility 
for tax credits, the cost could be signifieanlly greater than many have anticipated. Issuance of 
the tax credits triggers cost-sliaring subsidies that are paid to insurance companies - another 
draw on the U.S. Treasury. Tax credit eligibility also triggers substantial penalties on employers 
who fail to provide qualifying health insurance. The availability of tax credits will also expu.se 
many individuals to the individual mandate lax penally who would not olhcrvvLsc have been so 
exposed. As a consequence, this rule has substantial liscal and legal consequences. 

As noted above, the Supreme Court is expected to rule on the lawtvilness of the IRS rule later this 
year in King v. BuimvII. Should tho.se challenging the rule prevail, it will be important to 
monitor how the Administration re.sponds to an adverse ruling. While the IRS and HHS would 
have some administrative flexibility in developing a response to such a ruluig, they would be 
somewhat constrained by the text of the ACA and the Court’s speeifle bolding. 

Howev er the Court rules in King, this rule is not the only example of the IRS taking liberties 
with the text of the ACA in implementing Section .16B of the Internal Revenue Code. Professor 
Andy Grcwal of the University of Iowa School of Law has identified two additional instances of 
the IRS departing from the text of the statute in ways that expands tax credit eligibility beyond 


^ See .Adler & Cannon supra 

See, eg.. Aiacncan Bat Association v. Federal Trade Coinuussion. 430 F.3d 457 (D.C. Cic 2005), Railwiiy Laboi 
Executives Association V. National Medialioii Board. 29 F 3d 655 (D C Cir 1994) 
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whal Congress has authorized.'" Spccifteally, Grcwal notes that IRS regulations iniplcmenling 
.I6B in such a way as to e.\lend tax credit eligibility to sonic low-incomc aliens not law hilly 
residing in the U.S. as well as to some individuals who tail outside tlie income rcquircnicnls 
explicitly established by the text of the AC A. In neither case, Grewal notes, did the IRS cite any 
legal authority for iLs actions. Most likely this is because, in both instanecs. the IRS regulations 
contravene the express statutory text of the ACA. 

These IRS rewrites have potential consequences beyond the extension oftax credits beyond what 
C ongress authorized. As with the tax credit regulation at issue in King v- Biirwell. the latter of 
these changes has the potential to expose eirqiloyers to penalties that are not authorized by the 
text of the ACA. .Again, by expanding eligibility for tax credits the IRS is also expanding 
employer exposure to the employer mandate and its associated penalties. 

Cost-Sharing Subsidies 

Not only has the Treasury Department purported to authorize tax credits beyond wlial was 
authorized by Congress under the ACA. it has also issued payments to health insurance 
companies under Section 1402 of the ACA where no money was appropriated by Congress. This 
is unconstitutional. As the Constitution makes clear. ‘'|n]o Monev shall be drawn horn the 
Treasury, but in Consequence of Appropriations made by Law .'"*' Wliile it may be desirable for 
the federal government to provide money to health insurance companies to oITset the costs of 
meeting various ACA requirements, neither Treasury nor HHS has the authority to make such 
payments unilaterally. 

W'llilc the ACA authorizes the payment of subsidies to health insurance companies to help dcliay 
the costs of providing health insurance to eligible consumers, Congress has not appropriated the 
funds necessary to make these payments. Specifically, Section 1402 of the ACA requires 
insurers to make cost-sharing reductions that reduce the out-of-pocket costs of health insurance 
for eligible low-income individuals. Section 1402 also authorizes olTset payments to liealth 
insurance companies to help delray the costs of making these cosl-shanng reductions. Such 
authorization, however, is not the same as an appropriation. In order for an expenditure of 
taxpayer dollars to be lawful spending authorization, such as that contained in Section 1402, 
must he followed by an actual appropriation, whether in the form of an annual appropriations bill 
(aka a “temporary appropriation”) or a permanent appropriation such as those which fund 
entillcmenl.s. interest payments, and tax reliinds, among other things. 

That Congressional appropriations were necessary to fiind payments to health insurance 
companies under Section 1402 was acknowledged by the Administration in the 2014 budget 
request. Congress did not appropriate these hinds, however. As a consequence, there are no 
funds to be spent on payments to insurance companies under Section 1402. Nonetheless, the 
Treasury Department made nearly S4 billion in payments to health insurance companies. As 1 
understand it. the Admiiiistration is iivstead relying upon the permanent appropriation which 
provides hinds to the IRS for income lax refunds to make the.se payments, yet Congress has not 


Sse .Andy Grcwal. Lttrking Chnllengcs to the 4C.J Tax Cruita Hogtilalions. BLOOMBEKG BNA TAX INSIOIITS 
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aulhori/ed this step. In other words, the Treasury Department has. in conjunction with liHS, 
usurped the legislature's authority to control approprialioas from the ITS. Treasury. 

Conclusion 

In tny testimony. I have sought to brietly review a liandliil of instances in which federal agencies 
entrusted with implementing the ACA have departed from the statutory text and acted in an 
unlawliil manner. I doubt these are isobted instances. Earlier this year. Ohio Attorney General 
Mike DeWine brought suit against HHS for its attempt to impose taxes on state and local 
government health Insurance plans. Based on my initial review of the tilings. I believe Ohio may 
have identified yet another example of unlawful ACA implementation. 

I'here may well be good policy justifications for many of the measures discussed above. I offer 
no opinion in this testimony as to the policy w isdom of the various steps Trea.sury and HHS have 
taken. My focus has instead been on the bek of legal authorisation for these actions. Whatever 
steps are taken to implement the ACA. whether by this Administration or its successors, they 
must conform to the law . Administrative agencies have no warrant to rewrite statutes or waive 
statutorily imposed obligations, no matter how compelling the policy arguments in support of 
such changes may be. 

The AC A was controversial when it was enacted, and many provisions of this law remain 
controversial today. If they are to be amended, however, it is a job for the legislature. Only 
Congress has the authority to revise the AC A and cure its imperfections. 


* t * 

Mister Chairman and members of this committee. I recognize the importatice of these issues to 
you. your constituents, and this nation. I hope tliat my perspective has been helpful to you today, 
and I w ill seek to answer any additional questions you might have. Thank you 


II 
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Chairman ROSKAM. Thank you. 

Ms. Papez. 

STATEMENT OF ELIZABETH P. PAPEZ, PARTNER, WINSTON & 

STRAWN LLP, MEMBER, ADJUNCT FACULTY, GEORGE WASH- 
INGTON UNIVERSITY LAW SCHOOL, FORMER DEPUTY AS- 
SISTANT ATTORNEY GENERAL, OFFICE OF LEGAL COUNSEL, 

U.S. DEPARTMENT OF JUSTICE 

Ms. PAPEZ. Thank you, Mr. Chairman, Ranking Member Lewis, 
and Members of the Subcommittee for the opportunity to appear 
here today and discuss the administrative efforts to implement the 
Affordable Care Act. 

Agency implementation is obviously a necessary part of admin- 
istering complex legislation, but it presents special challenges 
under the ACA because the law calls upon multiple agencies to im- 
plement an unusually elaborate and costly network of related Fed- 
eral and State programs. The statute is 904 pages long and in over 
700 instances directs Federal agencies to set the rules for an array 
of new government programs worth more than $1 trillion. 

The testimony this morning has already addressed various policy 
and legal challenges surrounding some recent agency efforts to im- 
plement or, in certain cases, delay implementing some of these pro- 
grams over the last 5 years. So I thought I would confine my re- 
marks to a few constitutional and governance issues that I think 
transcend the debate over particular programs and underscore why 
agency administration of the ACA presents an especially strong 
case for ongoing legislative oversight by this Subcommittee and 
others. 

As the Chairman noted, the governance issues date back to the 
founding, which recognize the hazards of concentrating power in a 
single person or a body. The U.S. Constitution answers this con- 
cern with a Federalist structure. It is often described as the essen- 
tial basis for a free system of government. It divides authority 
among the three branches of the Federal Government and between 
the Federal Government and the States. 

The so-called separation of powers issues that attend the ACA’s 
administration reflect this constitutional division of authority and 
arise anytime statutes look to Federal agencies to define the scope 
of Federal programs. But these issues demand particular attention 
when its statute relies on agency implementation and discretion to 
the degree ACA does. 

I had the privilege of working on some of these issues during my 
time at the Justice Department and, as a law clerk and, also, as 
a law firm partner, have seen how they can directly and signifi- 
cantly affect the private sector, in fact, in millions of people and 
trillions of dollars of Federal programs. 

The separation of powers issues are already playing out in a 
number of government efforts to implement the statute today. The 
regulations implementing the employer coverage mandate categori- 
cally revise certain statutory compliance deadlines and employer 
participation requirements. 

The Treasury Department’s cost-sharing regulations conclude 
that, despite prior Administration requests for annual appropria- 
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tions, the subsidies actually may be paid from funds permanently 
appropriated for specific tax credits. 

And IRS regulations declare that the premium tax-credit provi- 
sion expressly directed at insurance exchanges created by a State 
must, nonetheless, be read to encompass exchanges established by 
Federal agencies. 

The Administration has defended these challenged regulations as 
lawful efforts to implement the Act and as appropriate responses 
to perhaps unanticipated shortfalls in funding. State participation, 
and private sector readiness central to the Act’s Affordable Care 
mandate. 

In fact, Mr. Weiner’s written testimony, I think, for this hearing 
points out that some of the regulatory actions now being challenged 
by this Subcommittee and in the courts were directly responsive to 
constituent input. 

There are a couple of things I would say about that. The first is 
that political accountability is obviously important in our system of 
government, but the Constitution limits the extent to which agen- 
cies may interpret legislation to address such concerns or encom- 
pass new circumstances. 

The second thing I would say is I am familiar with some of the 
examples of past executive branch action that the current Adminis- 
tration cites as precedent for its ACA administration efforts, and 
I frankly don’t think they are comparable in scope or in statutory 
authorization to some of the ACA implementation issues we will 
discuss this morning, nor do I think Supreme Court decisions like 
Heckler v. Chaney are on point. 

Those cases are about the executive branch’s discretion to enforce 
the laws, not to pass by regulation wholesale exemptions from an 
existing statute. That is the kind of executive branch action that 
is equivalent to suspending a law and has long been considered an 
improper intrusion on Congress’ authority. 

The third thing and, I guess, the last thing I would say is, to the 
extent that some of these past examples of executive branch action 
are comparable to the current administrative efforts to implement 
the ACA, they simply illustrate the broader point that adherence 
to separation of powers principles is not a partisan issue. 

As I think even Mr. Weiner’s examples in his written statement 
indicate, they are issues that cut across policies at Administrations, 
which is why their resolution in the healthcare context is incredibly 
important, because it could have consequences for future govern- 
ments and programs that have nothing to do with health care. 

As these issues unfold in the ACA context and otherwise, I think 
this Subcommittee’s continued exercise of its oversight authority 
will be critical to ensuring implementation of the Act and all of its 
provisions consistent with the separation of powers and Federalism 
limits the Constitution requires. 

Thank you for the opportunity to testify today. 

[The prepared statement of Ms. Papez follows:] 
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STAl EMENT OF ELIZ^VBETH T. PAPEZ' 

FORMER DEPl' I Y ASSISTANT A ITORNEY GENERAL 
OFFICE OF LEGAL COI NSEL 
ILS. DEPARTMENT OF Jl'STICE 

BEFORE THE 

COMMITTEE ON WAYS ANT) MEANS SCBCOMMITTEE ON 0\ ERSIGirr 
I'MTED STATES IIOl'SE OF REPRESENTATFV ES 

EXANONING THE I'SE OF ADMINISTRATINT ACTIONS IN THE 
IMPLEMENTATION OF THE AFFORDABLE CARE ACT 

MAY 20, 2015 

ITiaiik you Chairman Roakam, Ranking Membei' Lewis, and Members of the 
Subcommiltce. I appreciate the opportunity to appear here today to diseuss the use of 
administrative actions to implement the Afl'ordable Care Act (ACA or Act). Agency 
implementation is an inescapable part of adnunistermg complex legislation. And it presents 
special challenges under the ACA because the law calls upon multiple agencies to implement an 
especially elaborate and costly network of related federal and state programs. Because of their 
price and practical burdens, many of these programs have been the subject of staggered agency 
implementation since Uie Act’s passage m March 2(110. Much has been said about the policy 
and legal issues surrounding tlicsc implementing efforts. What I would like to address briefly 
this morning arc certain constitutional and governance issues that transcend the debate over 
particular programs. These issues are not academic. They have real consequences for the 
millions of people and trillions of dollars affected by the ACA's administrative implementation 

’ Elinibclli P Paper is a parruei ui llie WashiagioiL DC oflicc of Wutsioil A Sliawu LLP oiul a aiciiiLiei of llie 
Adjunct Faculty at die George Wasluuglou Uuiveisily Law Seliool Froiu 2007 to 2009. she served as Depitiy 
Assislniii Allonicy Ocrieral in the Office of Legal Counsel ai ilic United Stales Depailiiictu of Justice Ms Paper is 
a giadunie of Harvard Law Seliool. eruiied her Baehcloi of Sctciicc degree simmn mm taatte from Cornell 
University, and served as a law clerk to Justice Clarence ntoiiias of the United Slates Supreme Cotin and Judge 
Darmy J. Boggs of the United Stales Coun of Appeals for the Sixth Circuit 
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And their resolution in the ACA context requires careful consideration because it could have 
important consequences for future governments and programs that have nothing to do with 
healthcare. 

lire constitutional questions that surround recent administnitivc efforts to implement the 
AC A reflect the separation of powers among the three federal branches of go\ emmcnl as well as 
the division of sovereign authority betweerr the federal government and the Stales. As rcle\ ant 
here. Article I commits to Congress lltc powers to legislate, tax. appropriate funds, and regulate 
interstate commerce consistent with state sovereignly. Article 11 empowers the Executive 
Branch to interpret and enforce legislation with due regard for the autlionlies reserved to 
Congress, the judiciary and the Stales. And Article 111 empowers federal courts to interpret 
statutes and review the legality of agency action in ju-sticiablc cases. 

Each branch has an independent duty to exercise its constitutional authority within the 
bounds of this framew ork, and failure to do so can have a ripple clfcct that threatens the rule of 
law across administrations and programs. Recent efforts to implement the ACA illustrate this 
risk. ITie statute's provisions on employer coverage, cost-sharing subsidies, and premium lax 
credits present economic and practical challenges that have prompted implementing agencies to 
range beyond the Act's text to an extent that has spurred constitutional challenges fmm 
coordinate branches and regulated individuals, fhe employer coverage regulations categorically 
revise express stanilory compliance deadlines and participation requirements. The freasury 
Department's cost-sharing regulations conclude that. dc.spitc the administration's prior requests 
for annual appropriations, eust-shanng subsidies may be paid from funds permanently 
appropnalcd fur specific tax credits. And IRS regulations declare that the prenuum tax credit 
provision expressly directed at insurance excliangcs “created by a State" must also encompasses 
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exchanges established by federal agencies. ]1ie Executive Branch defends these actions as 
lawful efforts to implement the Act, and as appropriate responses to apparently unanticipated 
shortfalls in funding, state participation, and private sector readiness central to the Act's 
affordable care mandate. But the Constitution limits the extent to which agencies may interpret 
legislation to encompass or address evolving circumstances. Accordingly, this .Subcommittee 
recently questioned whether the administration's employer coverage and cost sharing regulations 
exceed constitutional limits and ininide upon Congre.ss's legislative and appropnatrons autliority. 
Parallel challenges to agency implementation of the Act's cost-sharing and premium tax credit 
provisions have also made their way into two pending lawsuits. Regardless of their outcome, 
these suits and the ongoing disagreement between the political branches regarding ACA's 
implementation highlight the constitutional obligations and risks that attend administration of 
complex legislation, and under.score the need for continuing legislative oversight. 

I. Employer Coverage Regulations. 

Section 15I3 of the Act requites certain employers to olTer all full-time employees 
statutorily-prescribed insurance coverage by 3014 or face tax penalties established in the lax 
code provisions the Act amends.* Notwithstanding the statute's express coverage requirements 
and compliance deadline, the Treasiuy Department aimoimccd both in press releases and a 
formal mlemaking that the Act's 2014 requirements and penalties would not apply until 20lf>.^ 
Specilically. the regulations depart from the Act’s 3014 mandates by waiving sWtutory penalties 
for employers who cover at least 70 percent of relev ant employees in 3015, and by waiving .such 
for employers who cover at least 95 percent of relevant employees in 2016. 


- 45 U S.C §5 4980H(a)-fb). 

*79 Fed Keg 8544 (Feb. 12. 20 1 4). 
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These regulations raise Tundamenial questions about when agency action crosses tlie 
constitutional line that separates impleinentalion from legislation. Executive Branch agencies 
may interpret and cnforec federal stnUiles. but may not retvrite or amend them. The line between 
administration and revision is sometimes blurry, but historieal dclinitions of inherently 
legislative acts are instructive, fhe definition of a legislative act as defining the boundaries of 
permissible conduct at a particular point in lime dates back to Locke, who explained that the 
legislative authority "cannot assume to its self a power to Rule by extemporary Arbitrary 
Decrees.” but is rather bound to promulgate “standing Laws." by which “eveiy one may know 
what is his."* Linder this definition and the II. S. Constitution, administrative actions that make 
categorical changes to express stamtory prescriptions threaten the line that separates 
implementation from legislation. The Executive Branch's pro.secutorial discretion to decide 
where to .spend its limited resources, and to decline pro.secution of conduct a statute mokes 
punishable, does not empower agencies to exempt entire classes of jieople or conduct from 
express statutory prohibitions or time limits. Tliat is because such acts are equivalent to 
suspending portions of a statute, which is a power Article 1 reserves to Congress in keeping with 
its historical treatment as a quintessentially legislative function.’ 


' John Locke. The Second Treatise on Government, para ISfl. m Two TREATtsES of Govtrnment 3.sit-59 
(Peter Lastell ed . t98Xl ( t689) 

^ “In (be wvcRieenlli cunhir\ . . loyai siispension;^ and dispvnvalionv became a ^oiiice of aculc conllicl bclwceii 

Pnrlian^nt and the Crown.” /jicbary S. Price, /in/orcemenr D/screfion anef ^xetvf/tv Do/)’. C7 VAND. I.. REV 671, 
691 (2014) Ai pan of (Ire conslitudoiral sctllciiicirt afler Ihe Glorious RcvoUilioii. ‘lire iironarcb was hcnceforlh 
deuitcl su&pctiduig and dtspeiuitig powers'* in “[tjbe very first two articles of (be EnglUIi Bill of Rights of 1689'* 
which state. "i1k ivetciulcd powci of suspeudiiig of laws, or the execution of laws, by regal antbority. withoni 
consent of porimiuent. is illegal.** iuid ‘Mhc pretended power of dtspeiising with laws, or tlic execution of laws, by 
regal atithoniy, as it hatli Iveeii assuincd and exercised of late, is illegal .” M. (citing anthonlies) 
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II. Cosl-Shariag Subsidies. 

Section 1 402 of the Act requires insurance companies to reduce co-payments, deductibles 
and other costs to qualitled individuals who purchase health plans in public insurance exchanges. 
The section then combines with Section 1412(c)(.I) to authorize federal payments to insurance 
companies to olTscI the price of the statutorily-prescribed cost-sharing reductions to insureds. In 
its FY2014 budget submission the Executive Branch requested appropriations for these 
payments. When Congress did not authorize tlicm. the Department of Health & Human Services 
responded that for puqsoscs of "eniciaicy’' it would fund the payments out of the “same account 
from which the premium tax credit portion of the advance payments are made.”^ But the tax 
credits are funded through a permanent appropriation that does not reference the Act's cost- 
sharing provisions. The administration’s expenditure of nearly S3 billion in olTsct funds thus 
raises the question whether agency implementation of the Act's cost-sharing pros isions violates 
Article I's prohibition on expending public binds witltout an appropriation made by law.’ 

On I'ebraaty 3 of this year, the fhairmen of the Committees on Ways and Means and 
Energy and (.'ommerce sent letters to Treasury Seaetary Lew and Health and Human Services 
Secretary Burwell asking for “a full explanation for, and all documents relaluig to" the 
administration's payment of cost-sharing subsidies.* The agencies’ response concedes that 
S2.997 billion in .such payments were made in 2014. but refers questiorcs about the legal basis for 


* Lli from S. Binwell to 1 Cniz. M Lee (May 2 1 . 20 1 4 1 

^ A July 2013 lettei from the Congressional Research Service observes Ihal 'Xuilike the lefunilable lax credits, these 
leusNstiaring] paynieiils to the health plans do not appear to be thiidcd tiuougti a pcruianent appio|niaIion- Uistead. 
it appears hour die Prestderifs FY20t4 budget that funds for tliese payments are intended to be ituide available 
ihiouidi munial ajipropriaiions." 

* Ltrs from F Ujuan. P Ryan to S BtirwelL J lew (Feb. 3, 201.S) 
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these payments to the atiminislration’s filings in a pending laws-uit.’ Regardless how that suit is 
resolved, it is unlikely to moot the need tor continuing legislative oversight and political branch 
aigageraenl on the affected provisions. 

The .Supreme Court has held that the utilization of appropriated funds witliin a statutorily- 
preseribed category is a proper executive luncliun.'° and that agency authority to administer 
statutory provisions is greatest where the relevant provisions are ambiguous.” But this 
administrative and interpretive authority comes into play only where there is a valid legislative 
airpmprialion in the first place, and the only appropriation the administration has identitied with 
respect to the Act's cost-sharing provisions is a provision that is linked to tax credits that exclude 
insurance subsidies.” Absent some ambiguity in these provisions or a plausible interpretation of 
the Act that includes insurance subsidies in existing appropriations, the administration's cost- 
shoring payments arc vulnerable to challenge under constitutional separation of powers 
principles and the Administrative Procedures Act.” And if such challenges succeed, the political 
branches will have to confront how to fund the subsidies or administer the Act willioiil them. 

III. Premium Tax Credits. 

In an effort to make health insurance affordable to people required to purchase it. Section 
140Ua) of the Act provides tax credits for insiuance purchased on “an bxcliange established by 

® I_ti. from R. DeVnlk. J. J. F.stiuen to P, Ryan (Feb 25. 2015) (citing No. I:I4-cv-0I967. Home of Reprexettlomm 
V B«mW/(D D.C. 2015).) 

U at 720. 732. 733: nha ul at 700 (Wliile, J . >tusenluig). 

'* Chex'rort USA, he. v. Hnlitrol Resoutxvx D^enxe Coimctl, Inc.. 467 U.S. 837, 842-43 (t984) 

‘ ' llie law requires that an “issuer" of a qualified liaalUi plan to an eligible uisured uidnidual "slmll reduce die cosl- 
slianng imdci llie plan at the level and in llic manner" specified 42 U.S.C. § 18071(a)(2). Tlic issuer then "shall 
liolif) lire Secretary of such reductions and ilic Sccietaiy sirall make pcnodic and timely paymenls to llic tssiia 
equal lo die value of die reductions." 42 U.S.C. § l807l(c)(3)(AI- nm die ap)iropn.sbons ptovision for tax ciedils 
die Treasury Dejiamuciit 

”5 use §706(2) 

(i 



65 


ihc Slate under section 1311.” 26 U.S.C. § 36B(cH2)(A)(i). Tlie Executive Branch recently 
issued regulations applying these credits to coverage purchased on federal exchanges created by 
the U.S. Department of Mcallh and Human Services under Section 1321 of the Act.'^ These 
rules arc being challenged in the Supreme Court as unconstitutional legislation via regulation, 
fhe petitioners in King i'. Biiivell assert that the administrative provision of credits for insurance 
purchased on exchanges established by federal agencies under Section 1321 impcmiissibly 
rewrites the Act's express provision of such credits only for insurance purchased on exchanges 
“established by [a| State under section 131 1.” The petitioners argue that this textual limitation is 
botir unambiguous and logical because the lax credits were enacted to mceni Stales to establish 
exchanges that the Tenth Amendment prohibits Congress from requiring them to adopt. That 
these inducements have not moved most States to create exchanges is a fact the administration 
cites in support of applying Section 1311 credits to purchases on federally-cieated exchanges. 
Indeed, the Executive Branch has defended that interpretation of Section 1311 as the only 
position consistent with federalism principles and the Act's affordable care mandate, bccaitsc 
refusing to provide lax relief to individuals who must purchase insurance on fcdcrally-crealeil 
exchanges could make insurance so aistly that Stales would feel compelled to establish 
exchanges in order to avoid so-called “dealli spirals” in their insurance markets. 

The Supreme Court engaged these and other separation of powers questions relevant to 
Section 131 1's administration in March. Justice Ginsburg began by raising a threshold question 
about whether Petitioners had standing to challenge the contested regulations in federal court. 
Justices Kagan, Ginsburg, Breycr and Solomayor then questioned whether Petitioners' reading of 
Section 1311 could be reconciled with tlie Act's alTordable care mandate. Justice Kennedy 

Specifically, ilie IRS legiilaiiom define 'Tjfdiaiige'' lo luclude hoili tedeiat- and .siaie-establislied exclianees, J.S 
C-F R- § IS5.20, and extend eligibilny for lax credits lo taxpayers enrolled dnongU an Exchange so defined. 26 
C.F.R § I.36B-I. 26 C.f r § 1.36B-2 
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expressed concern that if Petitioners "prevail in tiie plain words of the statue,” a "serious 
constitutional problem" might arise because States would feel compelled to support exchanges in 
order to secure tax relief for their residents.’’ Justice .Scalia then probed what the “consequence’' 
of any such ■■unconstitiilionality” would be. and prompted counsel for both parties to concede 
there is no case that says when a stanile contains a "clear provision [that] is unconstitutional, [the 
Court) can rewrite it.”'* He next pressed the Solicitor General to admit that, at least 
"theoretically,” Congress could address any "disastrous consequences” of Petitioners' position 
by “enact|ing| a statute that takes care of the problem.”” And Jitsticc Alito offered that if the 
Court were to invalidate the challenged regulations, it could allow time for a legislative rcspon.se 
by ‘‘stay[ing] the [Court's] mandate until the end of this tax year.”'* 

Last hut not least. Justice Kennedy questioned the argument that the Court .should defer 
to the Administration's interpretation of Section I.JI 1 because the provision is ambiguous. He 
observed that Congress was unlikely to hide the "elephant” of "how billions of (dollars) of 
subsidies are to be disbursed" in the “mousehole” of an ambiguous provision that w'ould “leave 
that call to an IRS reg.” particularly when the “director of Internal Revenue" had never identified 
any such ambiguity or raised it w'ith Congress,” And the Chief Justice noted that if the 
Administration's position on ambiguity were correct, "tliat would indicate that a subsequent 
administration could change th|e] interpretation” of the slanite in new regulations. 

Hr * * * « 

“No l4-ll4,A:mg«/o/ V A/ruv//, Tr (it 16:20-23 fUS Sup, CI.,Mai' 4.201.S). 
al 17:18-20. 

'"hi 54:10-17. .54:19-2.3. 

'"Wat. 53:1-1. 

“W. 74:16. 75:6-9:76:12-1.5 
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The questions the Supreme Court explored in King, like the broader constitutional 
questions surrounding the udminishation of ACA's employer mandate, cost-sharing, and tax 
credit provisions, illustrate why the Constitution requires all three branches independently to 
assess and adhere to separation of powers principles in enacting, implementing and reviewing 
complex legislation, fhe Declaration of Independence reeognized the hazards of concentrating 
power in a single person or body, and the Constitution answered this concern with a division of 
government authority that is often described as "the essential basis of a free system of 
government.”*" The scope and import.ance of the issues the ACA seeks to address can tempt 
government action beyond constitutional coniines, particularly in the face of difticult or shifting 
economic and political circumstances. But it is precisely when government action is most 
consequential and policy divisions rtm deepest that constitutional principles and the rule of law 
must serv e as a check on the exercise of government power. History suggeshs that laws and 
practices that push separation of powers boundaries cause problems that cut aentss policies and 
administrations. Accordingly, adherence to these boundaries should not be viewed as a partisan 
issue or merely a matter for the courts. 

fhe pending lawsuits in King and House v. Bunvell illustrate why. First, both cases are 
subject to settled constitutional limits on judicial authority that may prevent certain statutory 
infirmities or administrative transgressions from reaching tcderal courts. And even where 
judicial review is available, the pending ACA suits highlight why each branch has an 
independent obligation to adhere to separation of powers limits and scrutinize the 
implementation of complex legislation over time. King began with the passage of a law whose 
fundmg and structure is lied to .State actions that Congress cormot mandate and the Act 
apparently did not tnccnl to the degree its supporters expected. In passing a law dependent on 
” M J C. VILE. CONSnnmONAUSM A.ND THE SEP/VKATtON OF PolVERS 1 33 (2<1 ed 1998). 
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luture funding and luovision-i for stale action that could not necessarily be enforced as written. 
Congress arguably invited the separation of powers questions that now surround various aspects 
of the Act’s implementation. The statute’s funding and slmclumi limitations created 
implementation challenges fur its tax credit and cost-sharing provisions that resulted in the 
regulations this Committee has questioned and the King and House v Bunvell suits seek to 
invalidate. And those suits in ttun require the courts to confront constitutional limits on their 
authority to depart from unambiguous statutory provisions or defer to administrative actions out 
of fear that doing otherwise will have consequences Congress cannot be counted upon to 
address. 

The re.solution of these questions in King tmd House v. Buneell may guide future 
administration of the Act. but will not moot the need for the political branches to engage 
separation of powers questions in ACA’s implementation going forwind. No matter how the 
pending suits are decided, the Executive Branch will have to assess how it can continue 
administering the statute, and Congress will have to oversee these efforts and consider legislative 
action where circumstances appear to render the iniplenienlation of certain provisions 
unworkable within constitutional bounds. That is particularly true because the Act itself contains 
provisions that allow States to seek Executive Branch waivers of certain statutory requirements, 
including those at issue in King, in the coming years.*' Constitutional limits on federal 
juri.sdiction would leave the interplay between such provisions and the Supreme Court's 
interpretation of Section l.ill to the political branches. And the manner in tvhich federal 

Ollier [Kovisioiis dial luay tie waiveit uuder section I3S2 incliule (i) Pail 1 of siiblille U to ACA Title f 
(icqiniciiieiils letaled lo the estatilishinciil of qualified liealdi plans), (ii) Part 11 of siibnilc D lo ACA Tide 1 
(rcqiiu'cnienis lelalcd lo conviuiicr clioices and iiisnnince conipciiiion lliioiigli cxcliangcs). (tiil scclion 1402 of die 
ACA (requuemenls related to reduced cost shamig for uidividiials eiirotluig in qualified liealdi plans), tiv) secUou 
49S0H of die Internal Revenue Coile (requireinciits lelaint lo shared respoiisibilily tor cmiiloyeis legarduig liealdi 
uisimincc). and (v) sociiou fiOOOA of die lulcnial Rcvciine Code tivquireniciits rctaled lo lax penalties for die failure 
to mainiaui essential health uisurance). ACA§ 1522; 77 Fed Keg. 11701 
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agencies iinplemeni the constraints tlie Act places on state waivers," could raise constitutional 
and APA issues as or more challenging as those presented in King. As these issues unfold, this 
Subcomminee’s continued exercise of its oversight authority will be critical to ensuring 
miplanenlation of Section 1332 and other provisions coasistent ivith the separation of powers 
and fcdenilism limits the Constitution requires. 


' Scciioii t .132 waivers are lull available uulil 20 1 7. ACA g 1 332(aX I ). aiul even Iheu ate available only if a Slate 
•shows Ihai Us iuHovaiioti plan will (i) ptuvide benefits at least as compicliensive as tluise requited in ACA 
exclianges. (ill pivvide coverage and eosi diaiiug protections ngainsi oiil-or-poeket spending to make eoveiage at 
least as aUbrdable as those provided by the ACA. (iii| covei at least a coinpraiable munber of residents as would be 
covered under lire .ACA. and (iv) not lucrea.se die federal deficit AC.A§ J3.32(bKI) 


II 



70 


Chairman ROSKAM. Thank you. 

Mr. Weiner. 

STATEMENT OF ROBERT N. WEINER, 

PARTNER, ARNOLD & PORTER LLP 

Mr. WEINER. Thank you, Mr. Chairman, Ranking Member 
Lewis, Members of the Committee. I want to make clear that I tes- 
tify today only on my own behalf I am not representing any cli- 
ents. 

Administrative agencies exercise power delegated by Congress 
and oversight to ensure that they are properly doing so. And legis- 
lative action, if Congress finds they are not, is integral to the sys- 
tem of checks and balances that underlies our constitutional struc- 
ture. But I submit that the opponents of the ACA have disrupted 
that system of checks and balances through legal and extralegal ef- 
forts to thwart implementation of the law. 

Erom 7 minutes after the law was signed, litigation has contin- 
ued unabated to this very day. Other efforts to obstruct implemen- 
tation and even to discourage individuals and organizations from 
helping families to get insurance have abounded. The Georgia in- 
surance commissioner admitted that the government there was 
doing all it could to obstruct ObamaCare. And I submit that is not 
the rule of law. 

Nevertheless, the Affordable Care Act is working. More than 14 
million people have gained access to insurance. The uninsured rate 
has dropped from 20 percent to 13 percent of the population. Amer- 
icans can no longer be denied insurance based on pre-existing con- 
ditions, and the healthcare price inflation is at its lowest rate in 
50 years. 

Now, Congress can’t anticipate in this Act or in any major legis- 
lation the stumbling blocks to implementation, and that is why it 
has given administrative agencies the discretion that is necessary 
to deal with such obstacles, which brings us to the postponement 
of the employer mandate. 

Now, the ACA opponents have portrayed this as inimical to the 
fundamental precepts of our democratic structure. In fact, it was 
within the bounds of administrative discretion, as exercised by 
prior Administrations. As of July 2013, it appeared that business 
wouldn’t be ready to make the required reports about who was get- 
ting insurance and how much or that Treasury would be ready to 
process those reports. 

Treasury, therefore, announced transition relief, allowing the IRS 
time to simplify and phase in the reporting requirements — not the 
mandate; the reporting requirement — and it talked about enforce- 
ment of the reporting requirement. Now, the problem was, without 
the reporting, it was impossible to enforce the mandate; and, there- 
fore, it was necessary for Treasury to postpone that as well. 

But let’s be clear. The Department didn’t rescind the employer 
mandate nor did it waive it indefinitely. Now, this is hardly an as- 
sault on the foundations of the republic. It is an exercise of admin- 
istrative discretion to facilitate compliance, and there is ample 
precedent. 

Ms. Papez may not think those precedents are on point, but Mi- 
chael Leavitt, President Bush’s HHS Secretary, described the delay 
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of the mandate as wise and consistent with the phase-in of the 
Medicare prescription drug benefit done in his Administration. 

Now, another major focus of attack is the IRS regulation con- 
firming that subsidies are available to enable consumers to get 
health insurance in States with Federal exchanges. The funda- 
mental tenet of this attack is that there is one and only one per- 
missible interpretation of this statute. 

But, apparently, at least four Supreme Court justices, the Solic- 
itor General, leading experts of statutory interpretation, the House 
and Senate Members and staffers involved in drafting the ACA, the 
principal association of health insurers, the Hospital Corporation of 
America, the American Heart Association, 22 States, plus the Dis- 
trict of Columbia, and many others read it the way the IRS did. 

And unless we are going to challenge either the candor or the lit- 
eracy of those institutions and individuals, that is a permissible 
reading and it is a reading that is consistent with the purpose of 
the statute and that doesn’t gut the statute. 

In short, if the Committee is looking for executive overreach, I 
submit that it is looking in the wrong place. But, with all due re- 
spect, I would say, Mr. Chairman, that, on the broader issues, 
there are two ends of Pennsylvania Avenue and that the level of 
administrative activity is reflective of the dysfunction of this insti- 
tution. 

Congress can pass legislative hammers to deal with administra- 
tive overreach. It can deal with problems in the implementation of 
the statute. And it is the inability to do that that has led to admin- 
istrative actions here. 

Because I think that is ultimately unsustainable, I think that the 
current snapshot of the ebb and flow of power between the execu- 
tive and the congressional branch is not a basis for long-term con- 
cern. Thank you. 

[The prepared statement of Mr. Weiner follows:] 
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PREPARKD STATEMENT OF ROBERT N. W FINER 

Thank you. Chairman Roskam, Ranking Member Lewis, and the Members of the 
Subcommiltee. for inviting me to testify today regarding the use of administrative actions in the 
implementation of the Affordable Care Act. My name is Robert Weiner I am a partner at the 
law firm of Arnold & Porter LLP in Washington, D C. From 2010 to 2012, 1 was an Associate 
Deputy Attorney General at the ir,S. De|)artment of Justice, where I oversaw' the legal defense of 
the Affordable Care Act (“AC A”). Since leaving the Justice Department, I have written, 
lectured, and debated about the ACA and its impicmcnialion. I also taught a course at the 
Georgetown University Law Center on “'nie Litigation of Polities and the Politics of Litigation," 
based in part on my experience with the ACA, 1 appear today solely to present my personal 
views, not as an attorney or spokesman for any individual or orgaui/alion. 

Administralive agencies exercise power delegated by Congress, It is appropriate for this 
Committee and for the Congress as a whole to conduct oversight to ensure that agencies arc 
properly using that delegated authority. If Congress tinds that they arc not, it has legislative 
remedies at its disposal. Ihropcr oversight and legislative action llowing from it arc integral to 
our democratic sy-slem of checks and balances. 

Opponents of the Affordable Care Act, however, hav e disrupted and circumvented lliis 
system of checks and balances through lawsuits and efforts to stymie implementation of the law. 
T he President signed the Affordable Care Act on March 2.1, 2010. lltc first lawsuit came seven 
minutes later. Even though the Supreme C ourl in that lawsuit upheld the constitutionality of the 
Act, litigation seeking — in the words of one advocate- to “drive a stake through the heart of 
Obamacare” has continued unabated for every minute, except those first seven, of the five years 
the Act has been in force. Tliis trench warfare agamsi the ACA includes a case rejected by the 
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CduD ot Appeals for the Fifth Circuit last month alleging tliat the ACA violated the Ongmation 
Clause of the Constitution. It includes another case, dismissed last week, attacldDg the 
"transitional policy" and "hardship e.xcnipiion.‘' which permit mdividuals temporarily to maintain 
health insurance coverage through plans not compliant with the general requirements of lire Act It 
includc-s a lawsuit by a Senator rejected by the Seventh Circuit last month, and one by this 
House, which will likely share the same fate in DC. And it incUules the pending Supreme Court 
case. King v. Bitnvell, a.sking the Court to interpret the ACA in a manner that Congress plainly 
did not intend and that would take subsidies away from 9.3 million people who need the money 
to allbrd health insurance. Lawsuits, moreover, are only part of the assault, as opponents of ihc 
ACA at the state, local, and federal level have sought at every turn to impede its implementation, 
to discourage organizations from helping people get insurance, and, along the svay, to block 
access to atfordable health insurance. 

.\nd yet, despite it ail, the ACA is working. Since the beginning of open enrollment in 
October 2013. 14.1 million adults have gained health insurance coverage, not including the 2.3 
million young adults who have been able to stay on their parents' insurance policies until the age 
of26,' The uninsured rate has dropped from 20.3 percent of the U.S. population to 13.2 
percent.^ 

But those numbers do not tell the whole story. 

In the King case, the Hospital Corporation of America (I ICA), the nation’s largest non- 
governmental health c,ire provider, filed an amicim brief identifying other ways in which the 

' See U.S. Department of Health and Human Services. HEALTH IKSURANCE COVEJtiGE 

AND THE AFFORDABLE CARE .-ICr (May 5. 2015) available at 

http: aspe.hhs.gov.health reports 201S'uninsured change ib uninsured change.pdf 

'W. 



Affordable Care Acl is working cffeclively HC'A reported, for example, that Ihe Aet is 
encouraging personal re.sponsibilily. Wliile 90 perceni of uninsured patients pay HCA nothing at 
all for their health care, patients who purchased insurance on the federal exchanges pay an 
average of S39() out-of-pocket for their care. This gives them a direct financial stake in 
maintaining their health, making better health care choices, and using less expensive types of 
care. HCA reported further that patients on federal exchanges are tlirce times less likely than 
uninsured patients to seek health care in an emergency room. Reducing the use of emergency 
rooms for primary care was one of the ACA's objectives, and it both reduces costs and fosters 
better preventive eare.^ 

No one could contend that implementation of tlic ACA has been seamless. Few, if any, 
major statutes anticipate all the stumbling blocks in implementation. That is one reason why 
Congress has alTorded administralive agencies the discretion necessary to deal with delays, 
obstacles, and unexpected ev'ents. so that they can achieve what Congress intended in enacting 
new legislation. Despite such inevitable snags, and despite the relentless opposition, the 
Executive Branch has succeeded in implementing the AC A by judiciously c.\ercising that 
discretion the same way prior Administrations have done in implementing complex statutes. 

One of the administrative actions that opponents of the ACA have attacked is the IRS's 

one-year postponement of the January I, 2014 deadline for large employers to provide their 

workers with health insurance or pay a tax.'' Opponents of the ACA and the Administration have 

decned this transition relief as if it were some czarist decree. Whatever the political salience of 

^ Brief of HCA Inc. as Amicus Curiae in Support of Re.sponds and Affirmance. King v. Burwell. 
No. 14-1 14 (Jan. 2015), http: 'wins . americanbar.org content dam aba publications/ 
supreme court previcw'BriefsVS' 14-1 14_amicus_resp hca.authcheckdam.pdf 

'* White House Statement. "We're Listening to Businesses about the Health Care Law" (July 2, 
2013). available at<hnp: 'www.whitehoiuse.gov Ijlog 2013/07 '02 \vc-rc-listcning-busincsses- 
aboul-hcalth-carc-law>. 



75 


4 

this narrative, it has little connection with the legal reality. The po.siponemeni in fact was well 
within the historical bounds of administrative discretion as a transitional phasc-in of a new 
requirement. 

The employer mandate depends on complex reporting requiremenUs that inform the 
government as to what insurance employers are offering and to whom. Without this information, 
the IRS cannot enforce the mandate effectively. In July 301.f. the Treasury Department 
announced that it was providing "transition relief," to allow the IRS “to simplify the new 
reporting requirements consistent with the law," and to "provide time to adapt health coverage 
and reporting systems while employers are moving toward making health coverage affordable 
and accessible for their employees."' Die Treasury Department found dial it would be 
"impractical" without the reports to determine which employers owed a tax penalty for tailing to 
provide insurance to employees- die kind of determination an administrative agency is uniquely 
well-situated to make. Uased on that finding, the Ireasiuy Department granted transitional relief 
as to that obligation as well. The Department, however, did not suggest that it could or would 
rescind the employer mandate, or waive it indefinitely. The Department spoke of "transitional" 
relief, limited in scope and time, while the IRS engaged in a "dialogue w'ith stakeholders" to 
develop cflcctive reporting requirements that did not impose undue burdens.* 

Die treasury Department issued the proposed reporting rules on September 5, 2013. In 
doing so, it eonlimicd that the proposal rcfiected "an ongoing dialogue with representatives of 

' Mark J. Mazur, United Stales Department of the I reasury. “Continuing to Implement the ACA 
in a Careful, Thoughtful Manner" (July 2, 2013), <http:.' wwvv.lreasury.gov conneelblog pages 
continuing-lo-impleracni-llic-aea-in-a-carefij|-thoughtful-manner-.aspx> 

* Letter from Mark J. Mazur, United St.vtcs Department of the Treasury to the Honorable Fred 
Upton. Chairman. Coramittec on Energy and Commerce, Washington. D.C„ 9 July 2013, 

<htlp: demoerats.encrgyeommcrce.housc.govvsites'defaulMiles'docuraents Ilpton-Trcasurv- 
.ACA-2013-7-9.pdi'>. 
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employers, insurers, and individual taxpayers," which would continue tlirough the nolice and 
comment rulemaking process.’ With further line-tuning based on that dialogue, the 
Administration issued the final rules on February 10. 2014. In them, the Administration included 
additional “provisions to assist smaller businesses," and sought “to ensure a gradual plia.sc-in and 
assist the employers to whom the policy does apply. . . .” ITius. the final rules apply the 
employer mandate starting in 20 1 5 to larger firms with 1 00 or more full-time employees, and 
wait until 2016 to apply it to employers with between 50 and 1 00 lull-time employees. And 
rather than demanding immediate, aero.ss-the-board compliance, the rule requires employers to 
provide insurance to 70 percent of their full-time employees in 20 1 5 and 95 percent in 20 1 6 and 
beyond.* 

This is hardly the stulT of czarist tyranny. It is, rather, the prudent exercise of 

administrative discretion, based on a productive dialogue with the business community, to avoid 

disniption and achieve better long term compliance by phasing in new requirements instead of 

imposing them abruptly. It rcliccts the practical reality of implementing any signiFicanl 

legislative change affecting organizations across the country. Moreover, there is ample 

precedent for such a measured approach. In fact, shortly after the T rea.sury Dqiartnient 

announced the pustpoiicmcnl. Michael O. Leavitt, the former Utali Governor and President 

George W. Bush's HHS Secretary, described the decision to delay the employer mandate as 

“wise." and consistent with the Birsli Administration's similar phase-in of the prescription drug 

benefit to Medicare adopted in 200.T and implemented m 2006. TTie Bu.sh Administraiion. m 

’ United Slates Department of the Treasury Press Release. “Treasury Issues Proposed Rules for 
Information Reporting by Kmployers and Insurers Under the Affordable Care Act" (September 
5. 20 13), <http: vvww.treasury.gov press-center press-release.s Pages jl2 1 57.aspx>, 

* U..S. Trcasiuy Department. Fact Sheet accompanying “Final Regulations Implementing 

tmploycr Shared Responsibility Under the Aflordablc Care Act (ACA) for 2015," 

http:; 'www.lreasury.gov press-center press-releases Documents. Fact%20Shcet%20021014.pdf. 
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implenicnluig Medicare Part D, delayed, moditied, arid tran.silioned-in various portions of the 
new law. I'or example, the Administration waived the penalty for late enrollment, delayed 
enforcement of a requirement that participating drug plans establish programs fur managing thc 
medication therapy for patients with multiple chronic health problems, and postponed elements 
of the method for calculating the beneficiaries’ share of drug premiums, in order to keep 
premiums low in the first years of the program.* 

In a letter to Chairman Upton of the House Energy and Commerce Committee in 2013, 
Assistant Treasury .Secretary Mazur cited other "prior occasions across Administrations" where 
the IRS had used its statutory discretion to "postpone the application of new legislation." for 
example, he said: 

(T)he Small Birsiness and Work Upportunily Act or2007 made changes to the 
standards return preparers must follow to avoid penalties, llic amcndmaits were 
eflcctivc May 25, 2{HI7. On June 1 1 . 201)7, the Treasury Department released 
Notice 2007-54 providing that the IRS would follow the standards in prior law in 
determining whether to assert penalties for returns due on or before December 3 1 . 

2007. Similarly, Uie Airport and Airway Extension Ael, Part IV (signed August 5. 

2011) reinstated the air transportation and aviation fuels excise taxes retroactively 
to July 23. 2011. when they had expired. On Seirtember 9, 201 1, the Treasury 
Department released Notice 201 1-69 providing that the excise taxes would not 
Imposed on purchases of air transportation services made aOer July 22, 201 1 and 
before August 8. 201 1.'° 

Similarly, the F.PA. under both Republican and Democratic Administrations, has often 
phased-in requirements past statutory deadlines, to avoid actions lacking scientific support or at 
odds wiOi other mandates. In 2012, for example, the EPA delayed the Secondary National 
Ambient Air Quality Standards for Oxides of Nitnigen and Sulfur, because the EPA found die 


* Corlelte, S., Hoadley J., "Are the wheels coming olT the ACA wagon? History suggests not." 

The Hill Congress Blog. July 17, 2013, http, fhehill.com blogs congress- 

blog 'hcalthcare'3 11441 -arc-lhc-wheels-coming-off-thc-aca-wagon-history-suggests-not. 

Mazur, siifini note 5. 
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science too uncertain to allow I'onnulalion of the new standards. Nor was this delay unusual. 
Back in April 2005. 1-PA had completed only 404 of the 452 actions required by the Clean Air 
.'Vet Amendments of 1090. And. of the 338 rcquircmcnls with statutory deadlines before April 
2005, EPA completed 256 late." 

Of course, at some point, delay becomes tantamount to abandonment or non-enforcement 

of a statute. That was cITectively what llie Supreme Court found when it ordered EPA in the 

Bush Administration to initiate formal rulemaking to dctemiinc whether greenhouse gases were 

subject to regulation under the Clean Air Act. Mcissachusetls r. EPA. 549 U.S. 497 (2007). 

Even after this decision, charges persisted that the Administration was pursuing a policy of 

"deregulation through non-enforcement. ” " But plainly, that is not what is happening with 

regard to the AlTordable Care Act. The Obama Administration supports the ACA and has taken 

steps — temporary and suecessful steps — to enable the law to lunction eniectivcly. 

The federal Administrative Procedure Act ("APA”) demarcates the boundaries of 

administrative discretion regarding timing in the implementation of statutory mandates. The 

APA authorizes federal courts to compel statutorily mandated actions that agencies have 

"unreasonably delayed.”" But the circumstances constituting unreasonable delay are nothing 

like those presented here. C ourts have found such unreasonable delay only after years of 

regulatory inertia, where the foot-dragging agency could neither provide a good explanation nor 

commit to an imminent deadline. Before overriding an administrative delay, moreover, courts 

" EPA has completed most of the actions required by the 1990 Amendments, but many were 
completed late. OAO-()5-6l3: May 27, 2005, http://w'ww.gno.gov productS''GAO-05-6l3. 

'■ Daniel Deacon. Deregulation Through Nonenforcement. 85 N.Y.U.L.Rev. 795 (2010): Eelicity 
Barringer, n'hite House Refused to Open E-mail on Pollulanrs, N.Y. fimes. June 25, Five 
Lessons from the Clean Air Act Implementation. Pace University Env. L. Rev. (September 
1996), http: ‘digitalcommons.pace.edu'cgi'vicwcontcnt.cgi?article-1365&context“pclr 

Administrative Procedure Act. 5 U.S.C. § 706, 
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must assess whether enmpellmg agency action could adversely affect “higher or competing" 
administrative priorities, and whether other interests could be "prejudiced by the delay."'* fhe 
Supreme Court has presumed that an administrative agency understands better than the courts do 
"the many variables involved in the proper ordering of its priorities.”' ' The Court has thus 
required deference to Executive Branch decisions on timing unless an “agency has consciously 
and expressly adopted a general policy that is so extreme as to amount to an abdication of its 
statutory responsibilities."'* Dcs-pitc the fervent hopes of some, the Obama Administration has 
not abdicated its responsibility to implement the AlTordable Care Act, and there is no risk that it 
will. 

Anotlicr administrative action attacked as unlawful is a letter from ITUS to stale insurance 
commissioners announcing a “transitional policy" permitting health insurers to “choose to 
continue coverage” for an additional year under policies commencing between January I and 
October 1, 2014. which would otherwise be terminated or cancelled” for non-compliance with 
insurance reforms under the ACA.’’ The letter slated that “State agencies responsible lor 
enforcing the specified market refonns are encouraged to adopt the same transitional policy with 
respect to this coverage.” Here, too, the Administration did not change the law, or waive the 
statutory requirement. Rather, in the exercise of pro.scculorial discretion, HHS tmitounccd a 
“transilionaf’ enforcement policy for the federal government, which slates were free to follow or 
not. Many did not. This policy, too. is the type of reasonable interim adjustment that courts 
have found to be within the zone of administrative discretion. 

'* Telecommunications Reseaich and .^ctio^ Center, el at. v. FCC. 750 F.2d 70, 80 ( 1 984). 

” //eckler v. Chane\\ 470 U.S. 82 1 . 83 1 -32 ( 1 985). 

'* 470 U.S. at 833 n.4. 

'* http:.''.'w\vw.cms.gnv CCIIOiResourecs LcItcrs'Downloads commissioner-lcttcr-l 1-14- 
2013.PDF. 
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A third AC'A rcgulaliun subject to attack is the one at issue in King v. Utinvcll, in which 
the IRS cunliimcd that subsidies were available to enable consumers to alTord health insurance 
in states with federal exchanges. Some have described this inteqiretalion of the statute as an 
assault on liberty. Let's come back to reality. To the opponents of the ACA, the language of the 
statute dearly commands one and only one interpretation. But. apparently, at least four Supreme 
Court Justices, the Solicitor Cieneral. leading experts in statutory inlerjiretalion. Senate and 
House leaders involved in dratling the ACA, key staffers leading the drafting process, the 
principal association afhcalth insurers, tlie Hospital Corporation of America, the American 
Hospital Association, the American Cancer Society, the American Heart Association, 22 stales 
and the District of Columbia, and countless others read it the same way the IRS docs. It is a fail 
inference that their reading is, at the very least, a permissible interpretation of the statute. It is 
also the reading that advances the statutory purpose of making alTordable insurance available to 
all Americans, avoids gutting numerous provisions of the law, and prevents the collapse of the 
statutory slniclure. It is the reading consistent with the contcm|ioraneous legislative record, not 
one discovered only months atler enactment of the law in an un.ahashed search for statutory 
glitches. .‘Vnd it is the interpretation that fiiUllls the Executive's duty to "take Care that the Laws 
be failhliilly executed.” 

Congress should indeed hold the E.xccutivc Branch to that duly. But wrapping political 
or policy disagreements with the ACA or its practical implementation in baseless constitutional 
rhetoric, and predicting the death of freedom because of Iransiiioiial relief from regulatory 
deadlines, serves no legitimate cod. If the Committee is pro.spccting for Executive overreach or 
constitutional dereliction, the ACA is a dry hole. 
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Chairman ROSKAM. Well, thank you all. I really appreciate the 
discipline of your testimony. All four of you directly spoke to this 
legal question. And so I am going to encourage my colleagues to 
focus in on that same line of inquiry. 

I am going to go to Mr. Kelly first. 

Mr. Weiner, I just want to give you a heads-up on a question 
that I am going to give to you, but I will ask the question at the 
end. You can think about your response. 

If Congress has been dysfunctional, how is it possible, based on 
Ms. Turner’s observation, that 17 statutory changes have been 
signed into law by President Obama? So if you can marinate in 
that a little bit, we will come back. 

And, with that, I will yield to Mr. Kelly. 

Mr. KELLY. Thank you. Chairman. 

I thank the panel for being here. 

It is interesting we come to these hearings. This really has noth- 
ing to do with the healthcare law, but it does have to do with the 
health care of our Constitution. And I think this is the thing that 
probably bothers us more than anything else. 

As I was leaving the office today, I asked our guys — I said, “Lis- 
ten, please do me a favor. Look up our oath of office.” And I am 
just going to go through this rather quickly. “I do solemnly swear 
or affirm that I will faithfully execute the office of the President 
of the United States and will, to the best of my ability, preserve, 
protect, and defend the Constitution of the United States.” 

I said, “Okay. Well, give me the definition of an oath.” An oath 
is a solemn, usually formal, calling upon God or a God to witness 
to the truth of what one says or to witness that one sincerely in- 
tends to do what one says. It is a solemn attestation of the truth 
and viability of one’s words. 

Now, further, Webster’s defines the law as a rule of conduct or 
action prescribed or formally recognized as binding or enforced by 
a controlling authority. 

Now, having listened to all these different testimonies — and I 
read them last night — I really found it interesting. We have really 
gotten beyond the debate right now, and we have tried to go off to 
the side. And there is an old saying out there. It goes something 
like this, “If you can’t convince them, confuse them.” 

And I have looked at what has happened, and I have to tell you, 
from what I do every day — I am an automobile dealer, and I have 
to follow laws as they are written. I don’t have the ability to say, 
‘You know what? I don’t particularly care for this part of the law; 
so, I am just not going to follow that.” 

Here is another law that, you know what, I don’t know what they 
were thinking about. Obviously, they didn’t look far enough. They 
certainly didn’t look at the private sector. But, then again, I have 
to run a profitable business to stay in business. They don’t. And 
it comes down to where we are today with this discussion. 

It is so difficult for those of us in the private sector to look at 
this and to think that this President or any future President can 
decide at his whim what parts of the law he is going to enforce or 
not enforce. 

So the question then becomes: How do you prepare a business 
model when the rules change every day? It could be something 
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happens that it looks like, “Well, you know what? We didn’t think 
about that part; so, we will just set that part aside” or, “There 
could be something else that has an influence on what we are going 
to do; so, we will set that part aside.” 

So, Ms. Turner, Mr. Adler, Ms. Papez, you are all very good at 
what you said. And I really And this to be very difficult. If this is 
the law — and it is the law and none of us are saying it is not a 
law and we have made changes to this law — my question is: Why 
does this President start to establish a precedent that is so dan- 
gerous for every President to follow? Because law is based on prece- 
dent. 

And if we can go back in the future, if we can go back and say, 
“Yeah. But let me tell you how it happened back when we had the 
Affordable Care Act, and this is what we decided to do,” how in the 
world would anybody living in this country look at any law and 
really look at it as a law? Because this one isn’t a law if it is not 
going to be enforced. And if it is not enforced, it truly is just words 
on paper. It means absolutely nothing. 

And the oaths of office that we have all taken are just words. 
They don’t mean anything. Because if it doesn’t come from your 
heart, if it doesn’t come from who we basically are as Americans, 
and if we make this a political statement and not a statement to 
what you attest to, everything this country stands for, then we are 
missing the point. It is not about health care. It is about the health 
care of our Constitution. 

So if I am off base, please inform me, because I am so confused 
in the private sector as to what actually is the law. And you know 
what? A deadline doesn’t have any influence. It can come and pass 
and it could be changed. 

So how would you advise people in the private sector to look at 
not only this law, but as time goes forward, how should we look 
at any law to prepare to somehow accommodate it or work within 
its confines? I just don’t get it. 

Ms. TURNER. I think. Congressman, that is the reason this 
hearing is so important and it is the reason the challenges before 
the Supreme Court are so important. The President may think that 
he can change the law at his will, but businesses don’t. 

Tens of billions of dollars have been spent by companies inside 
and outside the health sector to comply with this law. Individuals 
have to comply because there are penalties that will be enforced if 
they don’t. So it is not optional for the American people to not com- 
ply- 

And for the Administration to set a precedent I think does really 
get to a much larger question than this law. It really is fundamen- 
tally the rule of law. And the Supreme Court challenges I think get 
to that fundamental question. 

Mr. KELLY. Let me just ask you one question, because maybe 
there is some confusion in the office of the President. 

But what did the President do before he was elected President? 
My understanding is he came from the academic world. Right? 

Ms. TURNER. He was a constitutional law instructor at the Uni- 
versity of Chicago. 

Mr. KELLY. Okay. So there really wouldn’t be much cloudiness 
in his idea of what the Constitution is or what it contained. 
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I thank you all for being here. 

And I yield back. Thank you. 

Chairman ROSKAM. Mr. Rangel. 

Mr. RANGEL. Thank you, Mr. Chairman. 

This is very interesting. I want to welcome all of the witnesses 
and thank them for coming here. I am still trying to figure out why 
you are here and why we are having this hearing. 

This is a very complex piece of legislation. I understand that 
some changes have been made legislatively which have been signed 
into law, which I guess is a good thing. 

I also understand that the President has exercised executive 
privileges in other parts of the law that is very controversial and 
that these issues are before the United States Supreme Court. 

So if, indeed, anything that the executive branch does violates 
the intrusions of legislation, I assume all of you agree that this is 
a proper subject not for the legislative body, but for the courts. 

Are there any provisions that you believe that — any testimony 
that you have of any issues that are not now before the United 
States Supreme Court? And, if there are, what would you believe 
is the constitutional way that we should go? 

This is not the Judiciary Committee. I have worked hard on this 
bill, and other Members have as well. It has been signed into law, 
approved by the Supreme Court. It has been debated. It has been 
voted on half a hundred times. 

And so where does this go? Most of the testimony that is critical 
of the President, it is my understanding, as a lawyer, that that con- 
troversy belongs in the United States Supreme Court. It is a con- 
test between the actions of the executive branch and those who dif- 
fer with him. 

So, Ms. Turner, Mr. Adler, what solution are you expecting your 
eloquent testimony to have on the constitutional issue in this legis- 
lative Subcommittee of Ways and Means? 

Mr. Adler. 

Mr. ADLER. Well, I mean, first of all, I think my testimony and 
I think some of the other testimony identify multiple instances 
where the Administration has taken actions that are not yet sub- 
ject to litigation and may or may not be subject to litigation. Not 
everything the Federal Government does presents a justiciable con- 
troversy. There are limits on 

Mr. RANGEL. What has the President done that this Congress 
can do anything about? Isn’t it a question of the interpretation of 
his action? 

Mr. ADLER. Not at all. This Congress, as an institution, has a 
long history of conducting oversight to ensure that Federal agencies 
are complying with the letter of the laws that Congress enacts. 
Certainly when 

Mr. RANGEL. Mr. Adler, this is not just for this President. This 
is for Presidents that have been and those that follow. 

Mr. ADLER. I agree. 

Mr. RANGEL. Okay. Is not the issue whether or not the Presi- 
dent of the United States exceeded his executive authority? Isn’t 
that what this testimony is all about? 

Mr. ADLER. Whether or not the 
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Mr. RANGEL. Whether or not the President of the United States 
exceeded his constitutional authority. Isn’t that the issue? 

Mr. ADLER. That is certainly one of the issues. 

Mr. RANGEL. And isn’t it controversial? 

Mr. ADLER. It is controversial. 

Mr. RANGEL. And isn’t it subject to debate by people who have 
honest opinions about what he has done, not only him, but Presi- 
dents before him? Isn’t that correct? 

Mr. ADLER. I agree. And that is why it is appropriate for a 
hearing, so that the points of view 

Mr. RANGEL. Appropriate for a hearing? Isn’t it appropriate for 
the Supreme Court to decide the issue of whether or not the Presi- 
dent acted in a constitutional way? 

If we decide that he did not act, in our legislative opinion, accord- 
ingly, what do you want us to do, Mr. Adler, except to file suit in 
the Supreme Court? 

Mr. ADLER. Well, when I first came to Washington, I remember 
then-Commerce Committee Chairman John Dingell, who would 
regularly hold hearings like this, looking at the actions of executive 
agencies and whether or not they complied with statutes. This has 
been going on for decades. 

Mr. RANGEL. With all due respect, you are here. I am here. Will 
you please deal with the issue before this Committee. 

Assuming you are correct in believing that the President ex- 
ceeded his constitutional responsibility to the people of the United 
States and assuming that this Congress has voted 55 times to indi- 
cate their disapproval of the President’s conduct, now, if you want 
to say that this is an extension of trying to get rid of the Act, which 
the Chairman says it is not, then we can ask: Do all of you believe 
the people in the United States should have access to affordable 
health care? Ms. Turner, Mr. Adler, Ms. Papez, Mr. Weiner, is that 
a goal that we should have? 

Mr. ADLER. Sure. 

Mr. RANGEL. Because, if you agree to it, let’s get to how the 
President and the legislature decide it should happen. They have 
decided. The courts have decided. 

And, Mr. Adler, I understand that you have had some input in 
the issue now before the court. Now, there has been a lot of pub- 
licity because of the personalities of the Members of this Com- 
mittee, especially the Subcommittee Chairman, and people want to 
know what has come out of this hearing besides listening to elo- 
quent testimony. 

I submit, Mr. Chairman, that this argument should be across the 
street in the United States Supreme Court. We have things to 
do in this Congress. We have trade bills. We have an economy to 
build up. And if we want to beat up on the President, we have 
done a pretty good job here. Now let the Supreme Court take a look 
at it. 

Does anybody object to what I am saying? Am I making any 
sense at all? Unless you want to talk about the eloquence of the 
arguments in the Supreme Court or go back to the Constitution, as 
our distinguished Chairman had — because it is very interesting 
when you bring up these people. 
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They were not thinking about people who look like me. They 
were not thinking about women. They were not thinking about 
anyone that didn’t hold any land. But in this great country, the 
Constitution has been flexible enough to include all of the things 
that these old white men forgot to include, which is good. 

Having said that, don’t you think this is a judiciary issue? 

Mr. ADLER. Oversight of the executive branch’s enforcement and 
administration of the law has been a proper subject of legislative 
oversight for decades. I have been doing this for over 20 years. 

Mr. RANGEL. After 55 votes 

Chairman ROSKAM. The gentleman’s time has expired. 

Mr. RANGEL. Would you consider 55 votes to be proper over- 
sight? 

Chairman ROSKAM. Go ahead, Mr. Adler. Why don’t you bring 
us home. 

Mr. ADLER. I was going to say, you know, I have been doing reg- 
ulatory policy for over 20 years. I have attended hearings and testi- 
fled at hearings like this, looking at the actions of executive agen- 
cies for about 20 years and looking at the actions of Presidents of 
both parties. 

It has always been Congress’ place to engage in such oversight. 
It is something that should be done without regard for the party 
of the President. And it is particularly important because not every 
action an agency takes that may violate the law can be subject to 
resolution and litigation. 

And many of the examples that have been pointed to in our testi- 
mony — 

Mr. RANGEL. Well, there 

Chairman ROSKAM. Look, we have been generous with the 
time. 

Mr. ADLER [continuing]. Are not currently the subject of the liti- 
gation and may not even be within article III jurisdiction of the 
Federal courts. 

Chairman ROSKAM. So we are going to turn to Mr. Holding. 

But before we do, I will make an attempt to answer Mr. Rangel’s 
question, and the answer is twofold. 

Number one, silence is assent. So if Congress doesn’t assert itself 
in the form of a hearing, in a subsequent Congress, we would see 
someone on the House floor to say, “There is no argument here. 
Congress is complicit in this.” 

So silence is assent. We all know that. And what we are choosing 
to do is say, “Look, we are not going to be silent if we are making 
an argument that we think the Constitution has been abused.” 

Second, we have a specific admonition from the House, and that 
is under House rule 10. We are to determine whether laws and pro- 
grams are being implemented and carried out in accordance with 
the intent of Congress. So we are well within our purview. It 
makes perfect sense for us to be discussing that. 

And to give us some more insight, we will now yield to the gen- 
tleman from North Carolina, Mr. Holding. 

Mr. HOLDING. Thank you, Mr. Chairman. 

So when the President was trying to sell this healthcare plan, he 
promised over and over again, “If you like your healthcare plan, 
you can keep it. No one will take it away, no matter what.” 
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Now, subsequently, we have learned this was completely false, 
and people who lost the coverage they liked were understandably 
upset and certainly made it a very large issue in the subsequent 
election. So the Administration’s response to this was to unilater- 
ally change the law. 

So, Professor Adler, you know, we can agree that the policy re- 
sult that individuals shouldn’t be forced to give up the coverage 
they like and that the burden on employers should be limited, but 
the law doesn’t give the Administration that kind of flexibility 
without Congress. Correct? 

Mr. ADLER. Well, certainly the law does not give the Adminis- 
tration the authority to do what it did. It is possible that there are 
other ways the Administration might have been able to extend the 
grandfathering of plans. 

It could have, for example, tried to issue a regulation, redefining 
what constitutes a grandfathered plan by going through the notice 
and comment rulemaking process. 

The Administration chose not to do that. I don’t know if that is 
because they determined that it wouldn’t be quick enough or might 
itself be subject to litigation. But certainly the way the Administra- 
tion tried to address this issue was not consistent with traditional 
legal principles. 

Mr. HOLDING. Now, Ms. Turner, the Administration’s job is to 
implement the law Congress passed, not to compensate for its 
shortcomings. 

So isn’t it our job, as Members of Congress, to fix the law if it 
doesn’t work? 

Ms. TURNER. Yes, sir. And I think that you did try to do that 
with the provision, the legislation, that was introduced and passed 
on a bipartisan basis in the House that would have allowed the 
legal authority to the Administration to allow those plans to con- 
tinue even though they were not compliant with other provisions 
of ACA. 

Mr. HOLDING. So when the President says that, you know, he 
had to act unilaterally because the Congress was dysfunctional and 
incapable of acting, that is patently false? 

Ms. TURNER. That is right. You passed that le^slation on a bi- 
partisan basis. It died in the Senate. And the President threatened 
to veto it. 

Mr. HOLDING. Now, you mentioned a little bit earlier the cost 
of compliance, healthcare companies, individuals, and so forth. And 
I thought Mr. Kelly brought up a very good point that, you know, 
if you are a business trying to put together a business plan and the 
rules of the game keep changing, then you are going to incur costs. 

So, you know, are you aware of costs incurred by insurance pro- 
viders when the President unilaterally said, “All right. I am going 
to go back and I am going to say that. You can keep these plans?’ ” 
Do you think that took the insurance companies by surprise? 

Ms. TURNER. Absolutely. And it has caused enormous disrup- 
tion, and it has actually caused premium increases for individuals 
that they were forced to pay because the healthy people they ex- 
pected to come into the exchanges did not. They kept their old 
plans. 
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And, as a result, you found more older people with higher health 
costs in the exchanges, which are leading to higher costs. And I be- 
lieve we are going to see even more of those in the coming year. 

Mr. HOLDING. So when an insurance provider incurs these 
higher costs, you know, they can pass them on to other customers. 
But they can pass some of those costs back to the government as 
well, can’t they? 

Ms. TURNER. Absolutely. Through the subsidies. So taxpayers 
are paying as well. We are paying in a number of ways. Taxpayers 
are paying in the form of higher subsidies as well as individuals 
paying in the form of higher premium costs and out-of-payment 
costs and their networks and deductibles and other costs of insur- 
ance. 

Mr. HOLDING. So, I mean, just to close the loop here, when the 
President decides to act unilaterally, you know, making a major 
change in this law, I mean, there are costs to the taxpayers in 
doing that. Correct? 

Ms. TURNER. There are costs to taxpayers. There are costs 
throughout the entire system. And it really makes it extraor- 
dinarily difficult for companies to be able to invest in making 
changes that can help to make the law work when the law keeps 
changing, when the regulations keep changing. 

Mr. HOLDING. Thank you, Ms. Turner. 

Mr. Chairman, I yield back. 

Chairman ROSKAM. Mr. Crowley. 

Mr. CROWLEY. Thank you, Mr. Chairman. 

Mr. Weiner, in your written testimony, you described the Afford- 
able Care Act as having lived through — and I will quote — a never- 
ending “trench warfare” of a tax from just about the moment of its 
enactment. That really creates a strong image about what it is like 
behind the scenes for those who work to put this law into effect. 

There was and, frankly, still is a constant stream of criticism 
coming from the other side of the aisle, which is why I think it is 
important to clarify something for the record, if you can answer for 
me. 

Exactly how long was the ACA in effect before the first lawsuit 
was filed against it? 

Mr. WEINER. Seven minutes. 

Mr. CROWLEY. I am sorry. Could you repeat that again. 

Mr. WEINER. Seven minutes. 

Mr. CROWLEY. Seven minutes after the law was enacted a law- 
suit was filed against the law? 

Mr. WEINER. Yes, sir. 

Mr. CROWLEY. Opponents of the law waited a mere 7 minutes 
before filing against it. That is just remarkable. That is about the 
politics. But there is another number, and that number is 19. That 
number is 19. That is how many hearings this Committee has had 
on the Affordable Care Act since its enactment. 

Let me put that number into context. If for every one of those 
hearings 1 million people got access to health insurance, it still 
would fall short of the 22 million Americans who got health cov- 
erage through the ACA. 
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Sadly, these hearings don’t have that kind of positive effect. It 
is not as a result of these hearings that 22 million people have 
healthcare coverage today. 

On the other hand, the Democrats on this Committee have asked 
the majority time and again to hold a hearing on a critical issue 
facing our country: Highway and infrastructure funding. 

And the result, not one. Not a single hearing. Not a markup this 
year on the funding our States and cities desperately need to main- 
tain and improve roads, bridges, and transit systems. 

There always seems to be time for hearings to try to create false- 
hoods once again about the ACA and how it is somehow hurting 
job growth, even though 12 million American jobs have been added 
to the economy since the enactment of the ACA. But we have had 
not a single hearing this year on one of the biggest ways to create 
jobs in our country, providing a long-term infrastructure package. 

Instead, yesterday, just yesterday, the House was forced to kick 
the can down the road once again for just another 2 months, leav- 
ing our States and local transportation agencies in limbo, without 
any foresight, without any, really, ability to plan for the future, 
without any vision. 

And, sadly, I am not surprised. I love this Committee. I love this 
House and this institution. But it seems to me, under my Repub- 
lican colleagues’ control, we do a lot more looking backward instead 
of looking forward. 

There seems to be a sentiment that it is better to score political 
points, get some press, and run campaign ads than it is to work 
together constructively to get things accomplished. 

For 5 years, opponents of the law have refused any opportunity 
to work constructively to make it better or to offer a substitute for 
what they have tried to repeal 56 times. When Federal agencies 
use the implementing authority they have that they have used for 
hundreds of laws over the years, including the Part D program that 
President Bush signed into law, these same critics raise up a cry. 

To all those critics of the law, I would say, maybe if you would 
stop trying to sue and repeal the law out of existence, you would 
be able to take a moment to work to improve the Act itself. All of 
us are ready. 

We are here with bills and ideas — bipartisan bills — to make the 
law work even better for all. Every time we go through one of these 
hearings, I keep wishing it is the last one and that we can now 
work on real policy ideas. I do hope this is the last, but I doubt 
that it will be. 

I really seriously question whether my colleagues on the other 
side of the aisle care about how this law is implemented, when, 
really, their only legislative attempts have been to repeal it 56 
times. 

That is all they have done. 

So, with that, Mr. Chairman, I will yield back the balance of my 
time. 

Chairman ROSKAM. Thank you, Mr. Crowley. 

The good news is — and, Mr. Weiner, this is a heads-up. We are 
going to be coming back to you to answer Ms. Turner’s point. Mr. 
Crowley didn’t reference that. 
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So this narrative that Congress has an inability to deal with any- 
thing short of repeal, the argument that is going to come back to 
you, Mr. Weiner, is: There have been 17 times that Congress has 
taken this up. Therefore, it is a false claim to say that Congress 
has no capacity to do that. 

So we are going to be in anticipation of your response, but right 
now we are going to go to Mr. Smith. 

Mr. SMITH. Thank you, Mr. Chairman. 

The President’s health law made significant cuts to the Medicare 
Advantage program. These cuts are scheduled to go into effect in 
2012. However, rather than allow these unpopular cuts to go into 
effect during an election year, whether it is 2012 or 2014, the Ad- 
ministration created a nationwide pilot program that basically 
undid the cuts. 

Ms. Turner, can you describe the purpose of a pilot program? 

Ms. TURNER. Pilot programs are designed primarily to test out 
an idea before we invest sometimes billions of dollars in Federal 
funds to make sure that that pilot program can work. 

Mr. SMITH. So usually they test it in, like, a local community 
or maybe a local city or a State? 

Ms. TURNER. Correct. 

Mr. SMITH. Not the entire Nation for a pilot program? 

Ms. TURNER. That is unusual. 

Mr. SMITH. So that is virtually what was done in this case. 

Do you know of any other situation that there has been a pilot 
program in any agency within the Federal Government that has 
been a pilot program for the entire Nation? 

Ms. TURNER. I think that it would really stretch the definition 
of the term. Congressman. 

Mr. SMITH. It doesn’t sound like a pilot program to me, by any 
means. 

Do you think this pilot was just a pretense to delay cuts to Medi- 
care? 

Ms. TURNER. There is certainly evidence that they have used 
this fund when they began to realize the consequences that these 
cuts would have to Medicare Advantage plans that now about a 
third of seniors have voluntarily enrolled in. And they, perhaps be- 
cause of pending elections, decided that they needed to replace 
those funds even though those funds were a big pay-for for the new 
subsidies in the health law. 

Mr. SMITH. It is a big deal. There are over 16 million seniors 
that are enrolled in Medicare Advantage — 316,000 Missourians and 
40,000 people in my district. You know, in fact, 39,354 people in 
my district. So that is a lot of people that could have faced some 
kind of significant cuts prior to an election in 2012 or an election 
in 2014, whenever the Affordable Care Act clearly said that these 
cuts needed to take place. It sounds a little fishy to me. 

But Congress asked the Government Accountability Office to look 
at this program. GAO concluded that the design of the program 
probably would not produce meaningful results. GAO also raised 
questions about whether HHS had the legal authority to run the 
pilot in the first place, which causes great — whether it is a pilot or 
whatever you want to call it. At a cost of $8 billion, GAO noted. 
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“This is the most expensive pilot in history,” which is very alarm- 
ing and disturbing. 

Pilots are intended to demonstrate whether certain approaches 
work, not to allow agencies to circumvent the statute; is that cor- 
rect? 

Ms. TURNER. That is correct, sir. 

Mr. SMITH. Hardworking taxpayers in our district and across 
Missouri deserve a government that is accountable to them and 
that follows the law consistently. When this Administration failed 
to meet the legal requirements for a demonstration program and 
blatantly disregarded the law, America’s seniors lost a lot. We can 
do better because our seniors deserve better. 

With that, Mr. Chairman, I yield back the rest of my time. 

Chairman ROSKAM. Thank you. 

Mr. Lewis. 

Mr. LEWIS. Thank you, Mr. Chairman. 

Mr. Chairman, before I ask a question, I want to yield to Mr. 
Crowley for 2 seconds. 

Mr. CROWLEY. Thank you, Mr. Chairman. 

I just want to welcome to today’s proceedings Liz Markee- 
Behrends. She is participating in the Foster Youth Shadow Day, 
and I am her victim. She is following me for the day. So I just want 
to welcome her to the Committee. 

So thank you, Mr. Chairman. 

Chairman ROSKAM. Welcome. Glad you are here. 

Mr. Lewis. 

Mr. LEWIS. Mr. Weiner, does the ACA allow people to receive 
tax credit for insurance purchased on the Federal exchange? 

Mr. WEINER. Yes, it does. 

Mr. LEWIS. You heard Members; you heard the other witness. 
Do you want to take some time to say anything about what you 
have heard? 

Mr. WEINER. Yes. And let me say. Congressman Lewis, that it 
is an honor to be here and you are one of my personal heroes. 

I think, when we talk about the actions of the Administration 
raising the costs of insurance, it flies in the face of the evidence 
that the costs of insurance have been going down. And so I think 
that is one of the things we need to focus on. 

But focusing on the language of the statute that is at issue in 
King, when you read a statute, you don’t read the provision by 
itself And to listen to the attacks in the Court and elsewhere with 
regard to the tax credits, you would think that the statute said, 
‘You shall not get a tax credit if you are in a State that has a Fed- 
eral exchange.” It doesn’t say that. It never says that. 

And the portion of the statute that talks about how you calculate 
the amount, after it says that everybody gets the credit and then 
it talks about calculating the amount, it calculates the amount by 
reference to insurance bought on an exchange established by the 
State. 

And the argument is made that “established by the State” means 
established by the State. But the fact is that Congress defines its 
terms — this body can define “cat” to mean “dog” if it wants. But it 
defines “exchange,” and the way it defines “exchange,” the only 
way to read the statute that makes any sense is to say that the 
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Federal Government steps into the shoes of the State when the 
State doesn’t establish its own exchange. 

Mr. LEWIS. Well, thank you. 

Mr. Weiner, some of my Republican colleagues seem concerned 
about the implementation of the law. They focus on Treasury’s 
legal authority to delay the employer reporting requirement. Is 
there a Supreme Court precedent to support the agency’s discre- 
tionary enforcement requirement? 

Mr. WEINER. Yes. There is a major Supreme Court precedent. 
The leading one is a case called Heckler v. Chaney, and that relates 
to the enforcement discretion. 

Courts are sensitive to the administrative priorities. And, you 
know. Congress sets deadlines at times, and sometimes they can’t 
be met. Sometimes Congress gives the agency more than one pri- 
ority, and the agency has to make choices with the budget that it 
has and the personnel that it has. 

The Court has said that it will defer to the agency’s determina- 
tion on timing and that only when the action of the agency is so 
extreme that it amounts to an abdication of its responsibility to en- 
force the statute will the Court intervene. And that is the standard, 
and it is a standard against which this body has legislated. It is 
a longstanding standard. And so Congress, when it passes a law, 
knows that the Supreme Court has carved out that discretion for 
agencies in enforcing the statute. 

Mr. LEWIS. Let me just ask, is it correct or true that numerous 
Administrations have delayed implementation of certain legislative 
provisions? 

Mr. WEINER. Yes. 

Mr. LEWIS. Do any come to mind? 

Mr. WEINER. Well, Medicare Part D comes to mind, and the 
former HHS Secretary Leavitt said that the delay of the employer 
mandate was directly analogous. But there are other — there are 
many tax provisions, there are EPA provisions that have been de- 
layed based on balance of priorities or on the state of the science 
or on any number of other grounds. 

Mr. LEWIS. Are you still a partner at Arnold & Porter? 

Mr. WEINER. Yes, I am. 

Mr. LEWIS. I know the firm, and I want to thank you for all 
your great work. And I want to thank your firm for being back 
there during another period, during the height of the movement, 
and for all you have done for civil rights and civil liberties. Thank 
you for being here. 

Mr. WEINER. Thank you. 

Chairman ROSKAM. Before going to Ms. Noem, let me just 
ask Ms. Papez, the — Mr. Weiner referenced the case. Heckler v. 
Chaney. You mention that in your written testimony and also in 
your oral testimony. You have cited it today as precedent for, you 
know, the Administration to move forward. 

Is that your view? Is there a different interpretation, or what do 
you think? 

Ms. PAPEZ. I think the opinion actually speaks for itself. I don’t 
think it stands for the proposition for which the agencies have cited 
it. The opinion says pointblank that what it is about is the execu- 
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tive branch’s power to make discretionary judgments concerning 
the allocation of enforcement resources. 

And some of the examples that have been given — we have arti- 
cles that abound on this — is, you know, for example, if the Justice 
Department wants to ticket fewer jaywalkers so they can put more, 
you know, drug cases in jail, that is a fair exercise of enforcement 
discretion. 

Some of the examples in the ACA implementation go well beyond 
that. I think that the best one is probably the Treasury Depart- 
ment’s decision that the employer mandate — only 95 percent of em- 
ployers have to participate from 2016 forward under the statute in 
the healthcare coverage. I mean, that really effects a permanent re- 
write of the statute under the guise of transition relief. That is not 
executive enforcement discretion. That is a suspension or a rewrite 
of the statute as written. 

And that is the point about coming back to the Congress. I mean, 
if there is a problem with implementing that provision as written, 
the solution is to come back to the legislature, not to have the exec- 
utive branch revisit it wholesale. 

Chairman ROSKAM. Thank you. 

Ms. Noem. 

Ms. NOEM. Well, Ms. Papez, I am going to stay with you be- 
cause I want you to speak a little bit to that. And I also want you 
to talk about not only the cost to some of your clients that you have 
seen but also costs that you have seen them endure because of 
changes to the ACA over time that the Administration has made. 

Ms. PAPEZ. This is an important point Representative Kelly 
made, as well, obviously, that predictability and knowing the rules 
of the road are not only constitutional requirements, they are also 
critical to enabling the government to administer a law in a way 
that is fnnctionable for the private sector. And, you know, this is 
a fundamental requirement that we see in the Fifth Amendment, 
in the Due Process Clause, where everyone is entitled to fair notice 
of how a law is going to be administered. 

And so I probably should have cited it in my written testimony; 
Richard Epstein at the University of Chicago issued an article 
about a year ago called “Government by Waiver” that kind of walks 
through more articulately I think than I will now the hazards of 
executive branch or agency discretion to grant waivers without fair 
notice or procedures so the private sector can understand how do 
they get relief from an Administration or an agency, what are the 
criteria for getting it, how should they structure their business ac- 
tivities to comply with the law, what kind of costs do they have to 
account for. 

And this affects real people. It affects jobs, it affects benefits, it 
affects how someone makes payroll every month. And so these kind 
of deviations that we talk about, to the Chairman’s point, are not 
theoretical. 

Ms. NOEM. Yeah. 

Ms. PAPEZ. You know, these limits on government acts are there 
for a reason, and they have very real-world consequences in the ad- 
ministration of a statute like this. 
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Ms. NOEM. It burdens on everyday people. And this Administra- 
tion has done it not just in health care; they have done it in edu- 
cation and many other areas, as well. 

Ms. PAPEZ. Well, and I think that is the point, right, that this 
is not confined to health care, but some of the ACA administration 
issues illustrate how dangerous it is when, you know, for policy or 
other reasons — and I don’t purport to comment on those. The over- 
arching point is, you know, an ends-justifies-the-means approach 
on any of these issues can create very dangerous precedents that 
have a ripple effect throughout the government, and they can come 
home to roost in other programs. 

I also have to say, I thought it was interesting that Representa- 
tive Rangel mentioned going across the street to the Supreme 
Court. The Supreme Court in the arguments in the King case last 
month emphasized that, because the Constitution limits the Court’s 
authority to decide some of these issues, it can do its job to a point 
in examining whether a particular provision is implemented cor- 
rectly. 

And then to Mr. Weiner’s point, it was the President’s represent- 
ative in the Supreme Court who said, well, if you interpret “State” 
to mean “State” — ^because this was not a case where this body de- 
fined “cat” means “dog” or actually defined, you know, “State” to 
mean “Federal Government.” You know, the President’s representa- 
tive said, if you go with the literal interpretation of the statute, the 
statute will be broken, and all these subsidies can’t flow to people, 
and we won’t have affordable care, to which then some members 
of the Court said, well, then, the answer is bring it back to the 
Congress, which I understood to be the purpose of this hearing. 

Ms. NOEM. Yes, and I want to touch on that before I run out 
of time. Because one of the things that alarms me the most is what 
the Administration does as ways to fund portions of this bill when 
Congress has not appropriated funds that were laid out strictly in 
the statute. 

So can you briefly describe — ^because I want to follow it up with 
another question — the cost-sharing reduction program and the 
funding issues that we have had? 

Ms. PAPEZ. All right. So the statute provides that the Federal 
Government can make payments to insurance companies to make 
them whole 

Ms. NOEM. To make up the cost difference. 

Ms. PAPEZ. Right, to make them whole for money the insurance 
companies have to give to insurance on premium refunds and the 
like. And the question is, where does the Federal Government get 
this money? 

The statute does not actually provide a permanent appropriation 
for those subsidies. And the Administration, actually, in the fiscal 
2014 budget, asked this body to appropriate annual money for that. 
Congress did not do so. 

The executive branch then said, as a matter of administrative ef- 
ficiency, they were going to take the funds from a permanent ap- 
propriation under the statute for tax credits, but do not include 
these subsidies. 

Ms. NOEM. Did they have the authority to do that 

Ms. PAPEZ. Well, that is exactly the question. 
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Ms. NOEM [continuing]. In your understanding? 

Ms. PAPEZ. Right. The statute does not appear to give them the 
authority. And the Constitution says, if you don’t — you don’t have 
the authority as executive; Congress has the only power to appro- 
priate money for public programs. 

Ms. NOEM. And that is the authority that the Administration 
has, is to act under the discretion of what Congress directs them 
to do, correct? 

I mean, I am elected by the people of South Dakota to come here 
to represent them, to pass laws, to decide what is taxed, what 
should not be taxed, how those funds should be spent. 

When an Administration takes action like this and randomly 
pulls out of other funds to fund their priorities when Congress has 
not specifically given them the funds to do so, is that a dangerous 
precedent for us to be setting in this country? 

Ms. PAPEZ. Well, certainly, because it goes to the fundamental 
issue of where do appropriations have to originate with the Con- 
gress. And then it goes to the fundamental point that the executive 
has discretion to administer funds within an appropriated box. It 
does not have the authority to go outside that box and pull funds 
in to administer appropriations. 

Ms. NOEM. And it undermines our authority as Members of 
Congress, as well, to direct where those funds should flow. 

Ms. PAPEZ. Absolutely. And it also undermines the constitu- 
tional authority the people count upon to have the Congress, as a 
body, decide where the money is going to go. 

Ms. NOEM. What is interesting to me is that in fiscal year 2015 
the Administration didn’t even request the funds. You know, in 
2014 they requested the funds; we denied those funds. But in 2015 
they didn’t even make the request. They just made the decision 
among themselves to go to this other fund and get the revenue that 
they needed. 

Ms. PAPEZ. That is correct. And I think, to me, that points out 
another reason why — you know, that issue is — ^you know, it may 
not be an issue that goes to the courts. If it does, they can resolve 
it. If it doesn’t and it isn’t resolved in the courts, that is an issue 
that should come back to this body, in terms of perhaps legislative 
action or at least oversight action, to say, where is this happening? 
And this Subcommittee has done that. 

Ms. NOEM. To put forward consequences. 

Thank you. I appreciate your testimony. 

I yield back. 

Chairman ROSKAM. I would like to recognize our newest Mem- 
ber of the Subcommittee, Mr. Renacci. 

Mr. RENACCI. Thank you, Mr. Chairman. 

I want to thank the witnesses. I want to welcome you all, espe- 
cially my fellow Buckeye, Mr. Adler. 

I was going to stay away from the Supreme Court issue until Mr. 
Weiner broug:ht it up and indicated that, you know, the exchanges, 
if the State didn’t step in, that somehow this law said that the Fed- 
eral Government could come in and step in. And it is amazing; I 
am looking at the statute here. It reads, “Where enrolled in 
through an exchange established by the State” — that seems pretty 
clear to me. 
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I was a businessman for 30 years before I came here. I was in 
the healthcare sector. I had to deal with a number of regulations. 
If I could not interpret “exchange established by the State,” being 
that simple, I never knew, as a businessowner, I could go and just 
use discretion to move all around and make sure that I was able 
to do what I wanted to do versus what the law said. 

Mr. Adler, it seems pretty clear, those words, “exchange estab- 
lished by the State.” Do you agree? 

Mr. ADLER. I certainly think they are clear. 

Mr. RENACCI. I would think so. 

Recently, Andy Grewal, a tax law professor at the University of 
Iowa, discovered other examples where the Administration has ex- 
panded the eligibility for these tax credits beyond the language of 
the statute. 

Mr. Adler, can you discuss some of those? 

Mr. ADLER. Yes, I can discuss them briefly. And I believe Pro- 
fessor Grewal is going to submit a written statement summarizing 
his research and a forthcoming article he has. 

But he identified instances in which the IRS, in issuing regula- 
tions to implement section 36B of the Internal Revenue Code, ex- 
panded tax-credit eligibility both to individuals that fall outside the 
income requirements that are provided for in the statute as well 
as to provide tax-credit eligibility for some aliens that are unlaw- 
fully present in the country, contrary to the text of the statute. 

And he further pointed out that, because of the way the statute 
is written and because tax-credit eligibility is the trigger for em- 
ployer mandate penalties, the IRS’ unilateral expansion of tax- 
credit eligibility carries with it an increase in the exposure of em- 
ployers to potential penalties. 

And he has written these up on the website of the Yale Journal 
of Regulation and has a forthcoming article that details how the 
IRS’ regulations are expressly contrary to the plain text of the stat- 
ute and that the IRS really offered no legal justification for those 
differences. 

Mr. RENACCI. So, again, this hearing, as I always say, is not 
about the healthcare law; it is about the President’s discretion. And 
there are some issues that are not in front of the Supreme Court, 
and that is one of the reasons we are having this hearing. 

Mr. Weiner again used the word “discretion” multiple times, 
which really frustrates me, as someone who had to live within the 
rules as a businessman. How much discretion does this statute pro- 
vide to the Treasury to set eligibility standards? 

Mr. Adler, do you want to answer that? 

Mr. ADLER. Well 

Mr. RENACCI. I already know what Mr. Weiner would say. He 
would say we have all kinds of discretion, the executive branch has 
discretion. Mr. Adler, you tell me what you believe. 

Mr. ADLER. Well, I think there are certain aspects of eligibility 
that are very clear. So, for example, where the statute says that 
you must fall between 100 percent and 400 percent of the poverty 
line, 100 percent and 400 percent are pretty clear, right? Those in- 
volve numerical calculations, and you are either within that range 
or you are not. 
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There certainly are areas where the Administration has discre- 
tion in terms of how aggressively to enforce those provisions, 
whether to seek penalties, whether it wants to spend more time 
chasing after people that earn above those thresholds as opposed 
to below those thresholds. Those are the sorts of things that are 
typically the subject of executive discretion. 

Trying to alter the thresholds, as the IRS has done, is not the 
sort of thing that has traditionally been recognized as permissible 
executive discretion. 

Mr. RENACCI. Thank you. 

And, lastly, I want to change subjects. Professor Adler, the State 
of Ohio, along with several public universities, has sued the Ad- 
ministration over being assessed a tax for the reinsurance program. 

Can you explain why this is a problem and how it implicates the 
10th Amendment? 

Mr. ADLER. Sure. 

So Attorney General Mike DeWine has filed this suit, and the 
basic claim is that insurance plans provided by State and local gov- 
ernment entities are not covered by the plain text of the statute as 
entities that are subject to these taxes or payments, as some refer 
to them. 

And it is traditional canon of construction of Federal statutes 
that they should not be read to impinge upon the traditional func- 
tions of State and local governments unless Congress has made 
that absolutely clear. And so the first argument that the State of 
Ohio is making is that, because the statute wasn’t expressly clear 
that these fees or taxes should be imposed on State and local gov- 
ernments, it is impermissible for the Federal Government to seek 
to impose them. 

And then a secondary claim is that, if the statute were to be read 
that way, whether or not it would raise 10th Amendment ques- 
tions. 

In my own work, I have primarily looked at the first issue, and 
I think the State of Ohio raises a very serious claim. There is, cer- 
tainly, a large number of cases standing for the principle that you 
don’t read a statute to infringe upon State prerogative or State 
functions unnecessarily. And it does not appear that there is 
clear — at least, I have not seen clear statutory language that would 
seem to authorize the imposition of these assessments on State and 
local governments. 

And I believe that that case is currently pending in district court, 
and I believe motions for summary judgment and motions to dis- 
miss have been filed. 

Mr. RENACCI. So another possible overreach because of discre- 
tion. 

Mr. ADLER. Sure. Sure. 

And I would just say, just as we have seen litigation for decades 
under statutes like the 1990 Clean Air Act — which, you know, 
there was just a case in the D.C. Circuit a couple weeks ago on 
that, and there are more pending — there will be litigation under 
this statute for decades to come filed by States, by companies, by 
individuals. That is the way complex litigation is, especially when 
you are dealing with something as complex and as important as 
health care. 
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Mr. RENACCI. Thank you. 

I yield back. 

Chairman ROSKAM. Mr. Meehan. 

Mr. MEEHAN. Thank you, Mr. Chairman. 

There are so many places to jump in on this conversation. 

Ms. Turner, we had discussed before, I think you commented a 
little bit, one of the questions was about the quality bonus payment 
demonstration project. And I am trying to get the boundaries of 
this discretion that apparently the President believes he has. 

And this was a demonstration program in which some $8.3 bil- 
lion was tied to a demonstration program which my colleague, Mr. 
Holding, identified as being one in which the entire United States 
was covered. So its scope, in and of itself, is unprecedented for a 
demonstration project; is that not accurate? 

Ms. TURNER. That is correct. Congressman. 

Mr. MEEHAN. And we also have budget neutrality require- 
ments. Isn’t that an aspect of 0MB approval for these kinds of 
demonstration projects, budget neutrality? 

Ms. TURNER. They certainly would not be allowed to spend 
money that is not appropriated by Congress legally. 

Mr. MEEHAN. So what is the solution? Mr. Weiner seems to ob- 
ject to the idea that there is litigation associated with this. What 
is the solution when you see an interpretation — I was a former 
prosecutor, and I knew what prosecutorial discretion was, when we 
had a broad spectrum of rules before us, but we were limited in the 
resources to be able to use those rules, so we made the best use 
of the existing resources to interpret the existing laws. 

This is a different situation, is it not, in which what we have is 
a disregard for the existing law and, under the guise of discretion, 
reinterpreting that law in a way that you want to see an outcome 
and, in fact, reinterpreting it in a way that we have established 
contravenes existing requirements such as budget neutrality. 

Ms. TURNER. That has certainly been one of the great frustra- 
tions with this law. First of all, it is so complex that it is extraor- 
dinarily difficult to track all of the spending and all of the changes 
that are being made to this law. 

But when you look at the authority of Congress, when the Presi- 
dent takes an oath of office to faithfully execute the laws of the 
United States, that is part of the trust in the Administration, that 
they are not going to push the envelope so much, as they have with 
this law, that the Constitution doesn’t really provide, other than 
through the courts, a way for you to have a recourse. 

And, yes, as Mr. Rangel mentioned, the courts are a vehicle, but 
you cannot litigate hundreds of different challenges to this law. 

Mr. MEEHAN. I think that point is so — Ms. Papez, you served 
as counsel in an agency in which you were responsible for inter- 
preting the boundaries of what could and could not be done and, 
I am sure, many times gave advice that this was not doable. 

And it has been said that, you know, the Court is an opportunity 
to resolve these issues. How realistic is it that the Supreme Court 
is going to be able to play the role of resolving these kinds of ques- 
tions if it is not done — or how realistic is the Supreme Court going 
to be? 
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Ms. PAPEZ. Well, I think some of the Justices actually spoke to 
that at the hearing in March. I mean, they made clear that the 
Constitution limits their authority to resolve the particular provi- 
sion or controversy in front of them. 

And what the argument seemed to show, including arguments by 
the Administration and the Solicitor General, is that if the courts 
rule on the particular provision in front of them — in the King case, 
it is, you know, what does it mean to say an exchange established 
by the State; can that include the federally created exchanges? 
That may just open the door to a host of other questions that will 
then have to go back to the political branches. And I think mem- 
bers of the Court recognize they can’t issue an advisory opinion ad- 
dressing those issues. 

So the point is it has to maybe come back to the Congress. At 
a minimum, it should be subject to legislative oversight, like the 
hearing today, to say, what would we do if the Supreme Court were 
to conclude that one provision is invalid? And that means the law 
doesn’t work anymore? The Court, I think, has made clear on nu- 
merous occasions that is not its job to fix. That has to go back to 
the Congress. 

Mr. MEEHAN. Mr. Weiner, what is the solution? How do you ad- 
dress this? What is our capacity to rein in when an Administration 
acts in direct contravention not only of the bounds of discretion but 
within the statute or the agency requirements itself that they meet 
certain budgetary requirements to be able to exercise that discre- 
tion but they act way beyond the scope of it? What is the solution? 

Mr. WEINER. Well, the Congressional Research Service did a 
study on administrative discretion, and they talked about the ham- 
mers that the Congress has. Congress can pass legislation that 
says, if you miss a deadline, the following things happen. And with 
great specificity. Congress can, in fact, deal with situations where 
it does not agree with the actions taken by the executive branch. 

Mr. MEEHAN. Such as the numerous occasions where laws have 
been passed in the House of Representatives and then disregarded 
because the President says, “If you do pass that, I will veto it?” 
What is the solution when the President says, “I have chosen to do 
this because I am saying it is my discretion, and you. Congress, if 
you do it, I will veto it?” 

Mr. WEINER. Well, I think that is a failure when — if legislation 
is needed — and I am not sure I agree that it is — but if legislation 
is needed and the political process can’t provide it, then I think 
that is a failure of the political process. 

But it doesn’t justify — I don’t think it means we should go to liti- 
gation because I think we should try to resolve things 

Mr. MEEHAN. We have seen that litigation cannot be a solution 
because it is incapable of accommodating the vast number of chal- 
lenges. 

So the question is: Do we just say, “No big deal” and walk away 
and say, “Never mind?” 

Mr. WEINER. No. I think you keep pushing the political process 
and try to get an answer there. 

Mr. MEEHAN. Which is why we are having these hearings, isn’t 
it? And I think that answers one of the questions of my friend, Mr. 
Crowley. Thank you. 
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Chairman ROSKAM. Mrs. Black. 

Mrs. BLACK. Thank you, Mr. Chairman. I appreciate your allow- 
ing me to sit on this Committee and ask questions. 

I do want to take a point of personal privilege. This is the Na- 
tional Foster Care shadowing week, and I do have a gentleman 
here with me from my district, Zach Grumman. He is from Jackson 
County, and he attends Tennessee Tech in the district. He is an 
English major. It is great to have him here with me. 

Chairman ROSKi^^. Welcome. 

Mrs. BLACK. I want to go back to the publication by Professor 
Andy Grewal of the University of Iowa School of Law and the blog 
posts. And I would like to ask unanimous consent to submit this 
for the record. 

Chairman ROSKAM. Without objection. 

[The submission of The Honorable Diane Black follows:] 
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Mrs. BLACK. And as has already been said, the post details, 
those final regulations from the IRS on the eligibility for premium 
tax credits, we see the regulations give credits to taxpayers who 
are automatically enrolled in employer-sponsored minimum essen- 
tial coverage even though the IRS, the IRS, has acknowledged that 
the individual is not eligible for the tax credits. It is unbelievable 
to me that that could be taking place. 

Congress has explicitly denied these premium tax credits to indi- 
viduals who are receiving health benefits from their employers. I 
am extremely concerned that this policy will lead to employer pen- 
alties. I have actually had employers call me and tell me they are 
concerned about this personally, about what this is going to mean 
to them. 

They are trying to abide by the law. They are trying to meet all 
the regulations. Obviously, the regulations were late coming out. 
They were supposed to start with reporting mechanisms in Janu- 
ary. They didn’t get the final regulations until February. It is costly 
to them and so on. 

Can any of you address the impact that you believe this will di- 
rectly have on employers? 

Ms. Turner, why don’t I start with you. 

Ms. TURNER. Employers have just, as I mentioned before, been 
run through the wringer in trying to comply with this law, and this 
is a relatively obscure provision that Professor Grewal has found, 
among several others, when he has looked at the statutory lan- 
guage and the significant conflict. 

But employers are doing the right thing here in trying to provide 
coverage to their employees. They are following the law often with 
automatic enrollment. And if that happens and this person still 
goes to the exchange for coverage and if it is allowed because of 
this breach of the Federal rules, it puts the employer in an impos- 
sible position. 

Even doing their best to comply with the law is not possible 
because the law is in conflict with itself and really shows the extra- 
ordinary difficulty of changing a law as you go along and the reper- 
cussions and the chain effect that that requires. 

Mrs. BLACK. It is a huge concern. And it is apparent that this 
Administration does not have the capability of accurately verifying 
eligibility for these subsidies, and they have had repeated illegal 
workarounds on the law that have exacerbated this situation. 

For instance, in the 2015 plan, the CMS implemented a policy 
that I believe is outside the bounds of the law, once again, where 
they automatically re-enrolled individuals into the exchange cov- 
erage even if they did not proactively select a new plan. 

And in that they based their subsidies on income information 
that was out of date. They knew it was out of date. It was based 
on 2014 enrollment applications. And according to their own Office 
of Assistant Secretary for Planning and Analysis, nearly 2 million 
people were enrolled in coverage via this method that is going to 
potentially set up for not only a waste in taxpayer dollars, but also 
the issue of what it will do for the employers. 

And, Ms. Papez, would you please address what you would say 
is the legality of what is happening with this automatic enrollment 
using numbers that are not verified. Is it legal? Do you believe that 
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this is something that would, if it were in a court of law, be seen 
as illegal? 

Ms. PAPEZ. Well, I think the question goes to a point you raised, 
which is you would start with, you know, does the statute speak 
to this issue. And, to your point, if the statute speaks clearly to an 
issue, there is very little administrative discretion to depart from 
that. So I think that is the first point. 

I think the second point is one we have discussed a little bit, 
which is, to the extent that the agency has discretion on implemen- 
tation, there has to be an — and there are other statutes like the 
Administrative Procedures Act that speaks to this — there has to be 
a rigorous process for, you know, documenting, announcing, and 
justifying the manner in which particular programs are imple- 
mented, the way particular decisions are made. 

And, you know, there are a number of APA cases, for example, 
in the Federal courts in D.C. here that take the position that, you 
know, if an agency action that affects real rights and real issues 
is based upon, you know, numbers or statistics or findings that are 
not actually verified and do not have an appropriate factual basis 
in the administrative record, then they are void as a matter of law 
and the agency has to go back to the drawing board. 

Mrs. BLACK. Thank you. 

And, Mr. Chairman, I want to thank you for having this hearing 
today because it is our responsibility to oversee the administrative 
policies and the lack of following the law. And I applaud you for 
allowing us to bring this forward. 

Chairman ROSKAM. Thank you. 

Ms. Turner, I am sensitive to your time. So I know you have a 
flight to catch. If you need to catch that flight and walk off quietly, 
we will avoid eye contact and let you go. And we are gratified in 
advance for your time and attention today. So we are all super- 
sensitive to that dynamic. 

Ms. TURNER. Thank you, sir. 

Chairman ROSKAM. So, Mr. Weiner, the phone lines have lit up. 
Everybody’s interested in your response. 

So earlier Ms. Turner made this assertion, and she said, “Look, 
you know. Congress has dealt with this 17 times.” And if you look 
at her list that was prepared by the Galen Institute, you know, 
they are all enumerated. They have to do with military benefits, 
VA benefits, drug price clarification, doc fix tax, extending the 
adoption credit, TRICARE for adult children. It goes on and on and 
on. 

And what is interesting is, you know, she lists them chrono- 
logically. So, at first glance, you can say, “Well, look. It was with 
the old majority, and the old majority came in and did a lot of 
cleanup.” 

But the story gets more interesting when you say, “Oh. This is 
after there was a new majority.” In fact, a majority of these took 
place after there was a Republican majority. 

So, in light of that, would you want to revisit and reconsider your 
characterization of this institution being dysfunctional and incapa- 
ble of dealing with the Affordable Care Act? 
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And, if you choose not to re-characterize it, how would you char- 
acterize those legislative changes that went through the House, the 
Senate, and were signed into law hy President Obama? 

Mr. WEINER. Well, thank you for the opportunity to discuss this 
further. 

I don’t retreat from the statement. I think that, when you look 
at the Affordable Care Act and — not just the Affordable Care Act, 
but that is what we are focusing on — the question is whether Con- 
gress has been able and expected to be able to address the impor- 
tant issues. 

Many of the issues on this list are important, but they are not 
core to the issues that are at stake, the principal issues that are 
dividing the parties, the legislature 

Chairman ROSKAM. Okay. So just in the interest of time, you 
are dismissive of the past accomplishments. Your argument is that 
they are de minimis. My argument is that they are more signifi- 
cant than that. Is that fair enough? 

Mr. WEINER. Well, I think it goes beyond that. The question is 
what is it that hasn’t been done. The King case, that is the kind 
of issue that in past years would have been resolved with a tech- 
nical amendment. It should never have gotten to this stage. 

The employer mandate that Ms. Turner cited, yes, there was a 
bill passed. It had a poison pill in it, in my view, and it didn’t get 
past the Senate. That doesn’t prove that we are able to deal at this 
stage. 

I think we will reach a point where we are able to deal with it. 
My only argument is that I am not worried about the precedence 
because I think we are going to be able to come together at some 
point and do a better job than 

Chairman ROSKAM. So go back to my opening statement. And 
I appreciate what you are saying. But go back to my opening state- 
ment. 

And that is I put a provocative statement out there, and the 
provocation was: Do the votes of the American public matter? Do 
they matter at all? 

So the ACA was enacted. The majority changed. Political sci- 
entists can make their decisions about what the reasons were for 
the change in the majority, but I think most folks say that the Af- 
fordable Care Act was largely the discussion point in the 2010 elec- 
tion. 

The majority changes. And so you have a new, new. Congress 
that is reflecting who? The American public, who is what this is all 
about. 

And so you see this conundrum then and this sort of — I would 
argue that you are making a false choice and you are saying, well, 
if Congress chooses not to deal with the things that we say — that 
we deem are important, that is the architects of the statute, then 
somehow Congress is dysfunctional. 

So your point is — I understand your point. You understand my 
point. Let’s move on. 

So on page 4 of your testimony — it is interesting. You have a 
number of footnotes throughout. You have 17 footnotes in your tes- 
timony. On page 4 of your testimony you make an assertion, and 
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I will let you catch up. I will read it to you while you are catching 
up. 

You say, “The postponement, in fact, was well within the histor- 
ical bounds of administrative discretion as a transitional phase-in 
of a new requirement.” 

Now, there is no footnote there. There is an assertion there. 
What is the proof of that statement? 

Mr. WEINER. Well, I think the proof of the statement is it goes 
on and talks about, for example, the statement of the former HHS 
Secretary in the Bush Administration who wrote an article after 
the employer mandate was postponed and said that he thought it 
was wise and that he thought it was consistent with the kinds of 
things that were done with Medicare Part D. 

Chairman ROSKAM. Okay. But that is a different argument, 
isn’t it, than the one that Professor Adler was making? 

And, Professor Adler, your argument is this is different in terms 
of breadth and scope, and you made this point about taxes. So give 
us a little more color commentary, if you would, on this tax ques- 
tion and these postponement questions. 

And answer this: If there is a future Administration that says, 
for example, “We don’t think that the international tax regime is 
working for our country. We think that it creates a disadvantage 
for American companies to be taxed on their worldwide operations, 
and we are choosing not to assert or collect or” — pick your verb — 
“but we are not going to go after and collect that tax,” is that pos- 
sible under this line of thinking? I would think that it is. 

Mr. ADLER. Well, I think it is certainly concerning. In my testi- 
mony, I quote my friend Nicholas Bagley at the University of 
Michigan, who I disagree with quite strongly on a wide number of 
issues, including King v. Burwell, but 

Chairman ROSKAM. So just for the point, this professor that you 
are citing is a proponent of the ACA. Is that right? 

Mr. ADLER. He is a proponent of the ACA. He and I have prac- 
tically gone around the country debating King v. Burwell. But he 
has written an article identifying, I think, five instances, including 
the employer mandate delays, where he does not believe — and I 
certainly don’t believe — the delays can be justified under tradi- 
tional administrative discretion. 

And just to put this in a context to make that clear, if you think 
about the ways in which Congress can force action or force a 
change in the law, one of the traditional things Congress does is 
to write a law that says that private parties are subject to certain 
legal obligations as of a date certain. 

In environmental law, this happens all the time. An emitter 
must control emissions by X date. That is separate and apart from 
what the agency or the executive branch might do to enforce that 
obligation. 

So here, with the employer mandate, the statute says that this 
obligation and what the Administration claims is a tax liability is 
imposed upon private entities as of a date certain. The Administra- 
tion certainly has transition authority to say, “It might be hard to 
comply with this at first; so, we will give you a little extra time be- 
fore you send us the check” or, “We are not going to seek penalties 
because it is going to take a while to get the reporting require- 
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ments in place.” And certainly there are lots of examples of that 
sort of transition relief 

What the Administration did here that is different is they didn’t 
merely say, “We are going to give you more time. We are not going 
to seek penalties.” They said, “The tax liability that is written into 
the law that is directly imposed on private parties” — so this isn’t 
a delegation to the agency, saying, “Agency go enforce it.” This is 
directly imposed by Congress on private parties — the IRS said, “We 
are going to waive that entirely for a calendar year.” It then said, 
“We are going to make up new categories and waive it selectively 
for some as opposed to others.” 

And that is the sort of thing that none of the precedents that the 
Treasury Department identified 

Chairman ROSKAM. That is new ground. That is ground upon 
which a future Administration could do the very thing that I just 
described. 

Mr. ADLER. It is certainly something that concerns me. And I 
should just note for the record, you know, we have seen things I 
don’t think are quite as egregious, but are of this character in the 
past. And I have certainly been critical of them. 

In the last Presidential election, as a candidate. Governor Rom- 
ney made some claims about plans to waive certain aspects of this 
law, and I, among others, said, “Hey, look. That might be a good 
idea, but the President can’t do that. And it will be important, 
whomever the next President is, that they not be allowed to build 
upon this precedent to waive statutory obligations that are imposed 
directly upon private parties because that is simply not the sort of 
authority that the executive branch has unless Congress confers it 
upon the executive branch.” 

Chairman ROSKAM. So, Ms. Papez, you were talking a bit about 
the nature of the litigation and the lack of capacity of the court to 
bring certain remedies. 

So, for a layman, that is sort of a red light-green light game, 
right, where the court can say, “No, you can’t do this” and, “Yes, 
you can do that?” 

So can you describe some of those natural limitations from a liti- 
gation point of view and how important it is that those sorts of de- 
cisions are made here in Congress as opposed to somewhere else? 

Ms. PAPEZ. Sure. You know, the limit comes from the constitu- 
tion itself. Article III says the courts can only resolve what are 
called justiciable cases in controversy. So there has to be a specific 
legal question presented that has a real effect on the parties in 
front of the court. 

Chairman ROSKAM. Right. It is not a hypothetical and so forth. 

Ms. PAPEZ. No. 

Chairman ROSKAM. There has to be a matter in controversy. 

Ms. PAPEZ. Right. A matter in controversy between the parties 
who are in front of the court. And Article III says the court can re- 
solve that controversy. 

Now, what we heard in the King case, including from the Admin- 
istration’s representative, the Solicitor General, is that, if the court 
resolves the controversy presented in that lawsuit, which is, “How 
do you interpret ‘established by a State?”’ — that is the phrase at 
issue — that, if the court interprets that the way it appears to be 
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written, which means “State” is a State, not a federally created ex- 
change, that there are going to he all these consequences to the 
law. 

And, to your point, that is exactly where the Constitution con- 
templates that the courts stop and Congress steps in. And several 
justices made this point at the argument. They said, “Look. Our 
ability to indulge that sort of argument, whether you are right or 
whether it is good policy or whether there are practical reasons not 
to interpret it this way because it will break some other portion of 
the statute, those are policy arguments. We are not speaking to 
whether they are right or wrong. We are saying the court can’t do 
that. The court can’t go that far.” 

And so that is where the issue would have to come back to the 
Congress. And the reason it has to come back to the Congress is 
because, where you are dealing with the appropriation of funds for 
Federal programs and when you are dealing with the architecture 
of a statute that originated in this body, there is a limit in the Con- 
stitution as to how much the executive branch can do to fix or 
change or adjust that in response to new circumstances. It has to 
come back to this body. 

Chairman ROSKAM. So I couldn’t have done it better myself. 
But Mr. Rangel at the beginning of the hearing said, “Look, what 
is this all about? And why are we here?” And he asked a question 
that I think is a fair question. And that is, “With so many things 
going on in our country and so many things going on in the Con- 
gress, is this worthy of our time today?” 

And I would argue that this discussion and the level and the 
breadth and the depth of this discussion is worthy of our time. 

And for each of the witnesses, you have been forthright and you 
have focused in not on the things that we disagree about, that is, 
the merits of the Affordable Care Act, which are obviously a wide 
range of opinions on this Committee, but how we get in and around 
sort of this core issue. 

So, Mr. Weiner, you have demonstrated, you know, a higher tol- 
erance for executive discretion than I would, obviously, or than the 
other witnesses have, but you can see how this question really does 
bring us together. Because it is the ACA today. It can be inter- 
national tax tomorrow. It can be an environmental question the 
next day. So when Mr. Rangel said this is about Presidents past 
and future, it absolutely is. 

And so, you know, in closing, the point I want to make is that 
we have an obligation as a Committee, based on the House rules, 
to do the oversight work that I described in my opening statement. 
We also have an obligation, at least I feel one, to fill in the void 
of silence. Because I would argue that silence is assent. Silence cre- 
ates precedent. Silence creates license over a period of time. 

And so what we are doing today is we are putting not just this 
Administration, but future Administrations, on notice that Con- 
gress has a high expectation, that Congress will do the law writing, 
and we have an expectation that the executive branch will execute 
those laws. 

And I want to thank all of my Members today on both sides of 
the aisle. You have been very generous, you experts, with your 
time and your attention. 
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And, with that, the Committee 

Mr. RANGEL. Mr. Chairman. 

Chairman ROSKAM. Yes, sir. 

Mr. RANGEL. I just want to thank you for your generous expla- 
nation as to why we are here and to join with you in any expansion 
of legislative oversight to end abuse hy any executive branch of 
government, regardless of who the President is. 

And, also, I want to thank you for not going into the merits as 
to whether or not every American is entitled to access to health 
care or preconditions or whether or not to have the extensions. 

And it is really pleasant to know that the things that I have a 
passion about were not objected to, but the conduct of the executive 
branch should always be a thing that the Congress should protect 
with its constitutional authority. 

And so, as an American, I feel good walking away from this hear- 
ing knowing that, if this is a test as to what is constitutional, let 
me join in it, no matter which side I am on. 

Because if the President was overzealous in providing health 
care to millions of Americans, he should learn by doing that as long 
as we succeed in doing it. 

Chairman ROSKAM. We will leave it there. Thank you all. 

The Committee is adjourned. 

[Whereupon, at 11:58 a.m., the Subcommittee was adjourned.] 

[Submissions for the Record follow:] 
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Michael McConnell: Obama Suspends the Law 

Like King James II, the president decides not to enforce laws he doesn't like. That’s an 
abuse of power. 

By MICHAEL W. MCCONNELL 
Wall Street Journal 
July 8, 2013 7:28 p.m.ET 

President Obama's decision last week to suspend the employer mandate of the 
Affordable Care Act may be welcome relief to businesses affected by this provision, but 
it raises grave concerns about his understanding of the role of the executive in our 
system of government. 

Article II, Section 3, of the Constitution states that the president "shall lake Care that the 
Laws be faithfully executed." This is a duty, not a discretionary power. While the 
president does have substantial discretion about how to enforce a law, he has no 
discretion about whether to do so. 

This matter— the limits of executive power— has deep historical roots. During the period 
of royal absolutism, English monarchs asserted a right to dispense with parliamentary 
stahites they disliked. King James H's use of the prerogative was a key grievance that 
lead to the Glorious Revolution of 1688. The very first provision of the English Bill of 
Rights of 1689— the most important precursor to the U.S. Conslitution— declared that 
"the pretended power of suspending of laws, or the execution of laws, by regal authority, 
without consent of parliament, is illegal." 

To make sure that American presidents could not resurrect a similar prerogative, the 
Framers of the Constitution made the faithful enforcement of the law a constitutional 
duty. 

The Justice Department’s Office of Legal Counsel, which advises the president on legal 
and constitutional issues, has repeatedly opined that the president may decline to 
enforce laws he believes are unconstitutional. But these opinions have always insisted 
that the president has no authority, as one such memo put it in 1990, to "refuse to 
enforce a statute he opposes for policy reasons." 

Attorneys general under Presidents Carter, Reagan, both Bushes and Clinton all agreed 
on this point. With the exception of Richard Nixon, who.se refusals to spend money 
appropriated by Congress were struck down by the courts, no prior president has 
claimed the power to negate a law that is conceded ly constitutional. 

In 1998, the Supreme Court struck down a congressional grant of line-item veto 
authority to the president to cancel spending items in appropriations. The reason? The 
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only constitutional power the president has to suspend or repeal statutes is to veto a bill 
or propose new legislation. Writing for the court in Clinton v. City of New York, Justice 
JphnJ’aul Stevens noted; "There is no provision in the Constitution that authorizes the 
president to enact, to amend, or to repeal statutes." 

The employer mandate in the Affordable Care Act contains no provision allowing the 
president to suspend, delay or repeal it. Section 1513(d) states in no uncertain terms that 
"The amendments made by this section shall apply to months beginning after December 
31, 2013." Imagine the outcry if Mitt Romney had been elected president and simply 
refused to enforce the whole of ObamaCare. 

This is not the first time Mr, Obama has suspended the operation of statutes by 
executive decree, but it is the most barefaced. In June of last year, for example, the 
administration stopped initiating deportation proceedings against some 800,000 illegal 
immigrants who came to the U.S. before age 16, lived here at least five yeans, and met a 
variety of other criteria. This was after Congress refused to enact the Dream Act, which 
would have allowed these individuals to stay in accordance with these conditions, 
tarlier in 2012, the president effectively replaced congressional requirements governing 
state compliance under the No Child Left Behind Act with new ones crafted by his 
administration. 

The president defended his suspension of the immigration laws as an exercise of 
prosecutorial discretion. He defended his amending of No Child Left Behind as an 
exercise of authority in the statute to waive certain requirements. The administration has 
yet to offer a legal justification for last week's suspension of the employer mandate. 
Republican opponents of ObamaCare might say that the suspension of the employer 
mandate is such good policy that there's no need to worry about constitutionality. But if 
the president can dispense with laws, and parts of laws, when he disagrees with them, 
the implications for constitutional government are dire. 

Democrats too may acquiesce in Mr. Obama's action, as they have his other aggressive 
as.sertions of executive power. Yet what will they say when a Republican president 
decides that the tax rate on capital gains is a drag on economic growth and instructs the 
IRS not to enforce it? 

And what of immigration reform? Why bother debating the details of a compromise if 
future presidents will feel free to disregard those parts of the statute that they don't like? 
The courts cannot be counted on to intervene in cases like this. As the Supreme Court 
recently held in Hollingsworth v. Perry, the same-sex marriage case involving 
California's Proposition S, private citizens do not have standing in court to challenge the 
executive's refusal to enforce laws, unless they have a personal stake in the matter. If a 
president declines to enforce tax laws, immigration laws, or restrictions on spending — to 
name a few plausible examples— it is very likely that no one will have standing to sue. 
Of all the stretches of executive power Americans have seen in the past few years, the 
president's unilateral suspension of statutes may have the most disturbing long-term 
effects. As the Supreme Court said long ago (Kendall v. United States, 1838), allowing 
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the president to refuse to enforce statutes passed h)' Congress "would be clothing the 
president with a power to control the legislation of congress, and paralyze the 
administration of justice," 

Mr. McConnell, a former judge on the U.S. Court of Appeals for the Tenth Circuit, is a 
professor of law and director of the Constitutional Law Center at Stanford Law School 
and a senior fellow at the Hoover Institution. 
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INTRODUCTION AND SUMMARY 

\. This case involves an unprccedcnlcxl assertion of power by Ihc executive branch 
of the federal government to levy broad tax assessments directly against Slate and local 
governments and their instrumentalities. The assertion of this taxing ptfwer by the federal 
bureaucracy bt inconsistent both with the text of the statutes upon which Defendants purport to 
rely and with structural protections of uur federal republic embodied in the United Stales 
('onslitution. 

2 . Invoking 'Transitional Reinsurance Program** provisions of the federal Patient 
Protection and Affordable Core Act of 2010, the federal government has assessed and now 
collected mandatory monetary "contnbutions*' not only from insurance companies and certain 
private self-insured health care plans, but also directly from State and local governments that 
provide self-insured health care plans for their employees. 

3. Such taxes arc illegal and unconstitutional as applied against the Stales and their 
instrumentalities. 

4. Congress nowhere prt^ided for these taxes to apply against the Stales and their 
instrumentalities. The federal bureaucracy overreaches and acts beyond its statulory authority in 
purporting to apply these taxes to Plaintiff Ihc State of Ohio and its insinimentalities including 
the Ohio Department of Administrative Services, plaintilT universities, and Warren County. 

5. Indeed, Congress explicitly limited application of these taxes to ''health insurance 
issuers" and to "third party administrators on behalf of group health plans" as defined with 
reference to ERISA employee welfare bcncEt plana. For lax purposes, neither of those phrases 
comprdiends Slates, local govenunents or their instrumentalities, and neither phrase suggests 
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that the federaJ government intended to levy these taxes on State or local governments or their 
instrumentalities. 

6. Congress had good reason not to aulhori/c such direct taxation of the States and 
their instrumentalities. Such taxation would alter radically the balance of authority between the 
federal government and the States: it would violate important federalism protections of the 
Umted States Constitution, including the Tenth Amendment and the related Anti> 
Commandeering doctrine and the doctrine of Intergovernmental Tax Immunity. Our 
Constitution docs not permit (he federal government to blur accountabiUty for its programs or to 
conscript the Stoles or local governments into the roles of federal lax assessor and federal tax 
collector. 

7. The federal government through the United States Department of Health and 
Human Services has announced its intention to continue to assess and collect these mandatory 
lax '‘contributions” from State and local government entities through the year 2017. 

8. The federal government has acknowledged, moreover, that a significant 
percentage of the monies so collected will not fund “transitional reinsurance,*' but instead will be 
directed into the general fund of the United States Treasury. 

9. Thus, not only is the fodera) govenunent purporting to lax Utc States and thdr 
instrumentalities directly, but it is doing so in part to fund federal programs unrelated to the 
specified objects of the tax and its central staled purpose. 

10. Plaintiffs protested the stated intent of the federal government to collect these 
taxes from State and local governments, but the federal government ha.s persisted in its illegal 
course and now has taken control of millions of dollars from the State of Ohio and its 
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insmimcataliUcs including the Department of Administrative Services, plaintifT univendiics. and 
Warren County in the name of the tcdcral Transitional Reinsurance Program. 

11. As outlined more specifically below. Plaintiffs bring this action to recoup the tax 
monies thus wrongfully taken from them and to gain such further relief as is appropriate given 
(he federal guvenunent's tack of legal authority to impose these (axes on the Stale of Oliio and 
Its instrumentalities. 

JURISDICTION AND VENUE 

12. This Court has jurisdiction ovcrlhe actitm under U.S.C. $$1331,. l346(aKI) 

13. Venue U proper in this Court under 28 U.S.C $§ 139l(eXl)(C). 1402(aX))> 

PARTIES 

14. Plaintiff the State of Ohio is a State of (he United States. The State of Ohio 
maintains self-insured group health care plans for State employees, who arc instrumental in the 
necessary and constitutionally required operations of State government. 131050 State plans arc 
not taxable “group health plans" as defined under the statutory language of the Transitional 
Reinsurance Program. 

15. Plaintiff the Ohio Department of Administrative Services is o Department of the 
Stale of Ohio and among other duties is required by Slate law to direct and manage for State 
agencies risk management and insurance programs as authorized by the State, including the self- 
insured group health plan that it operates for Slate employees (which is not a taxable “group 
health plan" as defined under the statutory language of the Transitional Reinsurance Program). 

16. Plaintiff Warren County is a political subdivision of the State of Ohio, and is one 
of 88 counties within the State. Warren County is authorized by Ohio statute to establish and 
maintain a self-insured group health care plan for its officers and employees, which it has done 
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in a plan iha! is not a taxable “group health plan” as doftned under the sialulor> language of the 
Transitional Reinsurance Program. 

1 7. Plaintiff the University of Akron is a public university and is on instrumcnlaliiy of 
the State of Ohio os part of the Statc*s university system. Consistent with Ohio law, it has 
established and maintains a self-insured group health care plan for its employees. That plan is 
not a taxable “group health plan” as deltned under the statutory language of the Transitional 
Reinsurance Program. 

1 8. Plaintiff Shawnee Stale University is a public uni\'ersity and is an inslnimcnlolity 
of the State of CMiio za part of the Stale's university system. Consistent with Ohio law, it has 
established and mainUiins a self-insured group health care plan for its employees. That plan is 
not a taxable “group health plan” as defined under the statutory' language of the Transitional 
Reinsurance Program. 

19. Plaintiff Bowling Green State University is a public university and is an 

instrumentality of the State of Ohio as pan of the State's university system. Consistent with 
Ohio law, it has esubii.^ihed and maintains a self-insured group health care plan for its 

employees. That plan is not a taxable “group health plan” as defined under the statutory 

language of the Transitional Reinsurance Program. 

20. Plaintiff Youngstown Slate Univeisity is a public university and is on 

instrumentality of the State of Ohio as pan of the State's university system. Consistent with 
Ohio law, it has established and maintains a self-insured group health core plan fur Us 

employees. That plan is not a taxable “group health plan” as defined under the statutory 

language of the Transitional Rcinsunmcc Program. 
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21. Defendimt the United States of America is the federal govcmmenl within our 
constitutional republic as established, empowered, and limited by the United States Constitution. 

22. Defendant the U.S. Department of Health and Human Services (“HHS’*) is an 
executive agency ofthc United States and has promulgated regulations purporting to relate to the 
Transitional Reinsurance Program under the Patient Protection and Affordable Care Act of 2010. 

23. Defendant the Honorable Sylvia Mathews Burwell is the Secretary ofHHS and as 
such is responsible for overseeing, directing, and enforcing Defendants’ practices challenged in 
this action. She is sued in that official capacity. 

BACKGROUND 

A. The Transitional RHniunuice Prograin 

24. Among the many measures contained in the federal Pattern Protection and 
Affordable Care Act of 20 10 (“the Act") are provisions relating to thc‘*Transitional Reinsurance 
Program" that the Act requires be established by the Slates or by (he federal govcmmenl for 
Slates that elect not to create such a structure. See 42 U.S.C. §$ 1 804 1 , 1 806 1 . 

25. HHS has reported that, at least as of the beginning of last year, “Connecticut is the 
only State that elected to operate a transitional reinsurance program." 79 Fed. Reg. 13752 (Mar. 
11,2014). 

26. Ohio did not elect to establish a transitional reinsurance program. 

27. Under 43 U.S.C. ff 18061 as amplified by 42 U.S.C. $ 18041. each Stale is 
required to establish or have the Secretary of HHS implement a "transitional reinsurance 
program" under which '^health insurance issuers, and third party administrators on belialf of 
group health plans, are required to make payments" for a throe-year period beginning in 2014. 
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28. The prugram is (o be designed so (hat “the contribution amount for each issuer 
propurtionaJly renccts each issuer's fully insured commercial book of business 42 U.S.C. 
k l806UbK3XB>. 

29. Nationally, the “aggregate contribution amounts" assessed under the program are 

to total S25 billion for the three year period covering 2014-2016. 42 U.S.C. 

« l806l(bX3WBHi»).(iv). 

30. Of that S2S billion, (he statute requires that S5 billion “shall be deposited into (he 
general fund of (he Treasury of the United Stales and may not be used for (he program 
established under this section." 42 U.S.C. $ 18D6UbX4). 

31. The Sccretar>' of HHS has promulgated regulations purporting to implement the 
transitional reinsurance program. See. e.g.. 45 C.F.R. Part I S3, also referencing definitions at 45 
C.F.R. §li 144.103. I46.145(a>. 

32. A 'X^ontribuling cnlity" required to make mandator)- "contribution" payments is 
defined by HKS to mean a "health insurance issuer." or. “for the 201 4 benefit year, a self-insured 
group health plan ... whether or not if uses a third party administrator, and for the 201 S and 2016 
benefit years, a self-insured group health plan ... that uses a third party administrator in 
connection with claims processing or adjudication . ..." 45 C.F.R. $ 153.20. 

33. Thus, the HHS definition of “contributing entity" with regard to self-insured 
group health plans is contemplated to change from one year to the next, even though the 
statutory rqpme on which HHS purports to base its regulations has remained unaltered. 

34. Consistent with the statute, the regulations make clear that a "health insurance 
issuer” means an insurance company, insurance servitt, or in.<iurance organization licensed in a 
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Stale and subject to State law regulating insurance within the meaning of section 5]4<bK2) of 
BRIS A, and that the term "does not include a group health plan.*' 45 C.F.R. $ 1 44 1 03. 

35. Plaintiffs the State of Ohio, Warren County, the Ohio Department of 
Administrative Services. The University of Akron, Shawnee State University, Bowling Green 
State University, and Youngstown State University arc not ‘lieBlth insurance issuers" within the 
terms of the governing statute or the HHS regulations promulgated thereunder, and they do not 
maintain a ^commercial book of business" os issuers. 

36. The Act nowhere explicitly defines "group health plans" potentially .subject to the 
reinsurance tax as including self-insured government employee health plans operated by a State 
or its instrumentalities. 

37. Rather, thmu^ a senes of dcBniOons that do not explicitly refer to State or local 
^vemments, the Act defines "group health plan" to mean "an employee welfare benefit plan (as 
defined in section 30) of the Employee Retirement income Security Act of 1974) to the extent 
that the plan provides medical care .. . directly or through insurance 42 U.S.C. § 300gg- 
9|(a)(l ), as referenced by 42 U.S.C. 181 1 1. 

38. The referenced ERISA section delines an "employee welfare benefit plan" to 
mean a plan ‘hnaintained by on cmploytrr.” 29 U.S.C. 5 l(K)2(l). ERISA defines "employer,*' in 
turn, to mean a "person" acting in that capacity, td. § 1002(5). And ERISA then defines 
"person" to mean "an individual, partnership, joint venture, corjioration, mutual company. Joint- 
•dodc company, trust estate, unincorporated organization, assodation. or employee 
organisation," Id. $ 1002(9). State and local governments ore not listed as "persons" for this 
purpose. Indeed, iherr is a separate definition for them. Id. § 1 (H)2( 1 0). 
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39. Selt'iiuurcd group health plans operated for government ofBccrs and employees 
by Stales and their instromentalitics are not included within any ’*group health plans" required by 
the Act to pay "cortfribulioas" under the transitiorml reinsurance program. 

40. Plaintins the State of Ohio. Warren County, the Ohio Dcpartmctit of 
Administrative Services, The University of Akron. Shawnee Stale University, Bowling Green 
Slate Univennty. and Youngstown State University arc not subject to a "contribution" 
assessment under the terms of the congressional enactment ordaining the transitional reinsurance 
program. 

41. For coverage in 2014, HHS has required that what it deems "contributing entities" 
must pay S63.00 per "covered life" - that is, for each individital covered under a designated 
health plan - with those 201 4 payments due at least in part by January 1 5, 20 1 5. 

42. HHS further ha.s specified that '"fojf the $63 annual per capita contribution rate. 

552.50 would be allocated" by the federal government "towards reinsunmoe payments and 

51 0.50 towards payments to the U.S. Treasury." 

43. HHS has announced that other such "contributions" will be required for plan 
coverage in 20IS and 2016. 

44. HHS has enforcement authority with retard to the establishment of the 
transitional reinsurance prognim and purports to have the authority to impose substantial 
penalties tor non-payment of (he "contributions" that it requires. 

45. The marKiatory "contribution" that HHS requires of "contributing entitles" is on 
enforced contribution to provide for the supped of government, produces revenue for the 
government, and constitutes a tax. 
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46. Through its Centers for Medicare and Medicaid Scrvicesi. HHS fiirther has 

specified **|w}ha contributes?’* unOcr its reading of the program by stating: ^Ali health insurance 
issuers, and self-insured health plans or third party administrators (on behalf of self-insured 
health plans or issuers) will contribute funds.*' See 

https ://www.cms.gov/CCnO/Rcsourees/Prcscntation8/Downk)ads/hie‘feinsurance-fact-shcet> 
handout.pdfilast visited January 25, 2015). 

B. Illegal application of the tax to the State of Ohio and its instrumentalities 

47. As recited above, the statutory language establishing the requirements of the 
transitional reinsurance program does not include self-insured group health plans of States or 
their instrumentalities as among the entities required to pay the transitional reinsurance tax. 

48. Congress nowhere explicitly has stated that this tax is to apply against the States 
and their instnoncotalitics. 

49. Nonetheless, Defendants have taken the position that self-insured group health 
plans operated by States and their tnstrumentaliries ore subject to the mandatory transitional 
reinsurance lax assessments. 

50. By Idler of November 18. 2014. the Warren County, Ohio Board of County 
Commissioners wrote to the HHS Administrator of the Centers for Modicarc & Medicaid 
Services, with a copy to Defendant HHS Secretary Burwell, recording a protest and reservation 
of n't^ts expressing ''significant concerns regarding the federal government’s imposition of the 
transitional reinsurance program against state and local govenmicnis,** while noting that the 
Board would proceed with on-line payment of (he taxes under such protest. 

51. To dale, the Warren County ConunissioncTa have received no response to their 
letter apart from Defendants’ actions to process the disputed taxes. 

to 
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52. Then, by letter emailed and mailed January S, 201 S, Ohio Attorney General Mike 
DeWInc. in his capacity as chief law officer and litigation counsel for the State of Ohio and its 
officers and dcparmienls, udvisod Defendants Burwcll and flHS that the transitional reinsurance 
tax docs not by statute and constitutionally cannot apply against State and local governments that 
operate sdf-insurod group health caro programs to care for government employees. 

53. Auomey General DeWine's letter also asked Defendants to take no further action 
to process these assessments or to take control of or retain monies made available by the State or 
Its department under such protest and pursuant to federal demand. 

54. That letter from Attorney General DcWtne to Defend8nt.s invited Defendants to 
communicate with his office on the issue, and asked that Defendants advise the State if 
i3efcndants do not purport to apply these taxes directly again.st the Stales and their 
instrumentalities. And it made a demand for return of any and all monies taxed liom the State 
and its Stale entities in the name of the transitional reinsurance program. 

55. To date. Defendants have responded to that letter only by proceeding to collect 
the disputed taxes fiom the Stale of Ohio and its instnunenlalities. 

56. Defendants have collected transitional reinsurance lax payments fh>m the State of 
Ohio and various of’ its mstrumcnlaJities including the Ohio Department of Administrative 
Services, plaintiff universities, and Warren County. 

57 For example, on or about January IS, 2015, Defendants or (heir agents collected 
or otherwise took control of a '^payment amount” of $5,389,020.00 from the State of Ohio 
through the Ohio Department of Administrative Services, allocated by Defendants as being the 
sum of $4,490,850.00 (as the "contribution rate for program payments and program 
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adminisiration fiindO and $898. 1 70.00 (os the ‘'contribution amount due for general fund of the 
United Stales Trcasuf>0- 

58. That lax was imposed on the ba.sis of a “gross annual enrollment count" of 85.540 
“covered lives" - that is, of employees or their dqiendcnls covered by the Ohio sclf>insured plan 
operated for State of CMiio employees by the Ohio Department of Administrative Services, as 
then multiplied by what Defendants call the “total applicable benehi year contribution rate" tor 
2014 of $63.00 per covered individual. 

59. Ptaintills arc informed and believe that Defendants have proceeded to collect 
other traasitionai reinsurance tax “contributions'* from other entities of the government of the 
State of Ohio. 

60. For example, on or about January 12. 2015, Defendants collected or otherwise 
look control of a “payment amount" of $325,584.00 from the University of Akron (allocated by 
Defendants as being the sum of $271,320.00 os the “contribution amount due for program 
payments and program administration tunds" and SS4.264.00 as the “contribution amount due 
for General Fund of the US Treasury"). 

61. On or about January 14. 2015. Dcfcndanlit collected orotherwiiw; took control of 
$56,007.00 from Shawnee Slate University (allocated by Defendants a.s being the sum of 
$46,672.50 os the “contribution amount due for program payments and pnigram administration 
Amds" and S9.334.50 as the “contribution amount due frsr General Fund of the US Treasury"). 

62. On or about January 1 5. 2015, Dclendani.^ collected or otherwise Ux>k control of a 
"payment amounl" of $275,247.00 from Bowling Green Slate University purportedly pursuant to 
thd runsiUonal Reinsurance Program. 
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63. On or o6oui January 1 5. 2015. Dd'endanls collected or otherwise took control of a 
'pay'meni umount** of S108.517.50 from Youngstown Slate University as the "*comribution 
amount due for program payments and program administration funds.** Plaintiffs arc informed 
and believe that Defendants propose and intend to take an additional $21,703.50 from 
Youngstown State University on or about November 13. 2015 as the **contnbulion amount due 
for general fund of the United States’* (again to use the phraseology of Defendant tederal 
authorities. 

64. Defendants also have collected or otherwise taken control of transitional 
icinsurancc lax payments ih)m units of local government within the Slate of Ohio. 

65. For example, on or about January 15, 2015. Deiendants collected or otherwise 
took control ofa **paymcnt amount" of $94,710.00 from Warren County. Ohio. That omuuni is 
said to be Worren County's 2014 "contribution rote for program payments and program 
administration funds.” 

66. Plaintin's are informed and believe that Defendants propose and intend to take on 
additional $I8,942.0() from Warren County on or about November 13. 2015 as the "contribution 
amount due for general fund of the United States" (again to use the phraseology of the federal 
authorities). 

67. Although Defendants wrongfully have deprived the State of Ohio and its 
instrumentalities of these and other funds pursuant to Defendants' improper and unconstitutional 
misreading of the Iramsilional reinsurance program. Defendants to date have refii.sed to return 
such monies and have not returned tltese monies to PlaintitTs. 
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C. Imposition of this Ux against the State of Ohio and its instnimcotalitics is 
contrary to law and violates the Constitution of the United States. 

68. The Congress of the United States did not intend to impose this tax on the Stales 
or their instrumentalities. 

69. The text of the statute creating the transitional reinsurance program docs not 
authorize applying the tax against States or local governments. 

70. Indeed, the Congressional Budget Office of the Congress of the United States has 
expressed its understanding that: *‘Under the reinsurance program, ... the government will 
collect [in addition to the S5 billion to be deposited into the general fund of the United States 
Treasury] SIO billion in 2015, S6 billion in 2016, and S4 billion in 2017 (for insuranec issued in 
2014. 2015. and 2016) through a pcr-cnrollcc a.sscssmcni on most private insurance plans, 
including self-insured plans and plan.s that ore offered in the large-group market.** CBO. 
Updated Estimates of the Effects of the insurance Coverage Provisions of the Affordable Care 
Act. April 20id. at 7 (April 2014) {cmpha.<>is added). 

71 . Hod Congress applied this lax directly against Stole and local governments, which 
it did not, such a lax would violate (he ‘*residuary and inviolable sovereignty*' that the United 
Stales Constilution leaves to the several States under our federalist system (to use the words of 
h'ederalist No. 39 as quoted, for example, in New York v. United States. 505 U.S. 144, 188 
(1W2)). 

72- Ifspccialiy here, where the tax is not imposed os a **u.scr fee" on States or local 
governments and where Ihe tax is specifically designed to rai.se more in revenue for the federal 
government than will be allocated to the reinsunmee program (with certain amounts of the tax 
revenues indeed designated us monies that “may not be used for the program established under 


14 



127 


ihis section.** 42 U.S.C. $ l806l(bK‘^))» &tich a direct tax against the State and its 
instrumentalities would breach our tiedcral Constitution's vertical separation of powers. 

73. The federal government lacks authority under the United States Constitution to 
levy such brood-based, revenue-generating taxes against the Slates and their instrumentalities. 

74. Plainlins are aware of no precedent in the history of our Republic under which 
such a wide-sweeping lax scheme has been imposed by the federal government directly against 
the several Slates and their instrumentalities. 

75. Defendant.s* effort to impose this lax against the Stale and local government 
Plaintiffs is precluded by the structures of the United Slates Constitution, including the Tenth 
Amendment, and violates the related constitutional doctrine of Intergovernmental Tax Immunity 
and the Anti>Commandecnng doctrine 

CLAIMS 
COUNT I 

(Claim against the United Stales for the recovery of Uicgally or erroneously assessed or 
collected tax) 

76. Plaintiffs restate and reallege each of the statements and allegations .set forth in 
paragraphs I - 75 above. 

77. The Congreas of (he United States has authorized initiation of civil acuon in this 
Court against the United States for the recovery of any internal revenue (ax that has been 
erroneously or illegally assessed or collected, and has waived any defense of sovereign immunity 
to such action. 28 U.S.C. § l346(aXI). 

78. The taxes assessed against and collected from PiaintifTs under the claimed 
authority of the transitional reinsurance program are tax revenues generated within the 

boundaries of the United States that have been assessed, collected, or retained erToneou.sly. 
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79. Principles of statutory and constitutional law and equity require the United Stales 
to refund this money to Plainlif5«. 

COUNT 2 

(CtaUn agaiasl all Defendants under the federal Administrative 
Procedure Act) 

HO. PtainlifTs restate and reallege each of Uic statements and allegations set forth in 
paragraphs 1-79 above. 

81. The Congress of the United Stales has authori/.cd this Court in such matters to 
'’decide all relevant questions of law, interpret constitutional and .statutory provisions, and 
determine the meaning or applicability of the terms of an agency action.'* 5 U.S.C. § 706. 

82. Congress further ha.s specified that a "person suHcring legal wrong because of 
agency action ... is entitled to judiciai review Iheroof," has waived sovereign immunity as to 
claims brought under the Administrative Procedure Act, and has provided that "ftjhe United 
Slates may be named as a defendant in any such action, and a judgment or decree may be entered 
agaiasl the United States ” 5 U.S.C. § 702. 

83. For purposes of oulhnn^ing action under (he Administrative Procedure Act. 
Congress explicitly has defined “person^ to include a public organi/atton other than an 
agency." 5 U.S,C. tj 70l(bK2); 5 U.S.C. H 551(2). 

84. Pursuant to the Administiattve Procedure Act, the Court shall "hold unlawful and 
set aside agency action" that is: "aititrary, capricious, an abuse of discretion, or otherwise not in 
accordance with law;" "contrary to constitutional right, power, privilege, or immunity:" or "in 
excess of statutory juri.sdiction. aullKmty, or limitations, or short of statutory right." 5 U.S.C. 
& 7t)6(2HAHC). 
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85. Ttie actions of Defendants in assessing, asserting, or coHcciing a (ox against States 
and local governments, including Plaintiffs, are unlawful and should be set aside under eacli of 
those descriptions with regard both to the transitional reinsurance taxes already paid by Plaintiffs 
in 2015 and with regard to sutdt taxes that Defendants claim the power to collect and intend to 
collect fram Plaintiffs in 2016 and 2017. 

86. Plaintiffs have no adequate administrative remedy available to them; aiiemalivviy. 
any further effort to obtain administrative relief would be futile. 

87. Plaintin's have no adequate remedy at law apart from this claim and action. 

88. Plaintiff's arc injured and suff'er current harm both because Defendants illc^lly or 
erroneously have taken control of and refuse to return these monies collected from Ploinliffs. and 
because Defendants through their continued assertion of the power and intent to impose these 
taxes on Plaintiffs over the next three years have hampered and continue to hamper Plaintiffs in 
their budgetary and fiscal programs and planning. 

COUNT 3 

(Claim against all Defendants for violation of the Tenth Amendment to the United States 
Constilutioo, of Anti-Commandeering principles, and of the Intergovernmental Tax 
Immunity Doctrine) 

89. Plaintiffs here restate and reallege each of the statements and allegatioas set forth 
m paragraphs I -88 above. 

90. Defendants' assertion of a power to lax the States tmd their instrumentalities 
directly, and thereby have them function both as tax assessors and os tax collectors for the 
federal government who arc to raise money Irom (he people of Ohio and then turn it over to the 
federal government for the administration of federal programs (including programs to be funded 
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ciul of ihe general fund of (he United Staler Treasury), violates fundamentul constitutional 
principles of federalism. 

41. As Justices Roberts, Breyer, and Kagan have emphasized in the context of this 
very same Act. '“the Constitution has never been understood to confer upon Congress the ability 
to require the States to govern according to Congress' instructions.'" National Feticration of 
Independent Btisinexs ei ai v. Sebelims 132 S.Ct 2S66, 2602 (2012) (opinion ofRobcrls. CJ). 
quoting KorJtv. United Staiex, SQS U.S. 144. 162(1992). 

92. “Otherwise the lwo>govcmment system established by the Framers would give 
way to a system that vests power in one central govemmenl, and individual liberty would 
suffer." Id. at 2602. 

93. Thus, the courts will "strike down federal faction) that commandeers a Stale's 
legislative or administrative apparatus for federal purposes." /</., dting Printz v. United States, 
521 U.S. 898. 933 (1997): New York, 505 U.S. at 174-175. 

94. "Permitting the Federal Government to force the States to implement a federal 
prograni would threaten the political accountability key to our fedoal system. ‘[W)hcrc the 
Federal Government directs the Suites to regulate, it may be state officials who will bear the 
brunt of public disapproval, while the federal officials who devised the regulatory program may 
remain insulated &om the electoral ramifications of their decision. *" Id., quoting New York. SOS 
U.S. at 169. 

95. Nowhere is this principle more true than in the realm of taxadon. where incentives 
(0 divorce authority fiom accountability arc at their zenith 
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96. The Constitulion precludes the federal government from commandeering Stales 
and local governments, including (he Plaintiff^ here, to serve the tax oolloction purposes into 
which Defendants have dragooned them. 

97. Defendants’ actions as set forth above violate stnjclural protections of the United 
Stales Constitution, including the Tenth Amendment, and violate the related IntergovemmentaJ 
Tax Immunity Doctrine and the Anti-Commandeering Doctrine, and must be set aside and 
redrex.sud through judgment of this Court. 

PRAYER FOR RELIEF 

98. PlaintifTs therefore respectfully rcqucssl that this Court: 

• enter judgment in their favor on each coimt of this Complaint; 

• require Defendants to refund to each Plaintiff the full amounts illegally collected 
horn them and to return to the State of Ohio and its instrumentalities all monies collected fnmi 
them under the claimed authority of the iransttiomil reinsurance tax; 

• require Defendants to set aside any and all regulations, directives, or instructions 
purpoftmg to apply the transitional reinsurance tax against State or local government entities; 

• enjoin Defendants horn seeking to collect the transtlional reinsurance tax from the 
State of Ohio, its local governments, and their instrumentalities; and 

• provide all further relief that equity demands or counsels. 
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University 
OF Iowa 


College of Law 


AndyGrewal 
478 6 oyd Lm-/ Building 
kmaCity. kwa 52242-1113 
Ph: 3t9-33S-909a 
a 9 rewaUiij 0 wa.uidMa.edu 


To: Subcoinmillec on Oversighi, Ways & Means Commillee 

I am suhmilling this letter in my own capacity, in respon.se to the call for comments in 
connection with the May 20 subcommittee hearing. “Examining the Use of Administrative 
Actions in the Iniplcmentalion of the Affordable Care Act." My scholarly rc.search has revealed 
several circumstances where IRS regulations issued under .Section of the lax code plainly 
contradict the statute. 1 summariae lliese instances of IRS overreach below, so as to aid the 
.Subcommittee's understanding of administrative actions in the implementation of the AITordablc 
Care Act. 

1 . Extension of Credits 10 Persons Outside o] Statutory Income Range. Section .TAB plainly 
provides premium lax credits to citizens only when their household incomes come with a 
specified income range (100 to 400 percent of the poverty' line). IRS regulations 
disregard the statutory limitation and grant credits to potentially several million persons 
below the 100 percent statutory floor. T he extension of this credit may trigger or increase 
penalties on employers. 

2. Extension of Credits to Some Low-Income Unlawful Aliens. Section .TAB allow s aliens to 
enjoy premium lax credits even though they fall ouLside of the statutory range, w hen 
those aliens themselves lawfully reside in the United Slates. However, IRS regulations 
conuadict the statute and allow tinlawliil aliens to receive premium tax credits in some 
circumstances. 

3. Extension of Credits to Persons Receiving Employer-Sponsored Minimum Essential 
Coverage. Section TAB denies credits to persons who receive minimum essential 
coverage from their employers. However. IRS regulations allow' for such persons to 
enjoy premium lax credits when those persons are automatically enrolled in employer 
coverage. This extension of the credit may increa.se penalties on employers 

The IRS's amendments to Section TAB would likely be reasonable if it c.xereiscd legislative 
authority. However, the agency docs not enjoy the power to re-ivrile Section TAB to reflect the 
law that it thinks the Congress should have been enacted 
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1 have attached a draft article that more fully addresses Points I & 2 above. The article will be 
published .soon w ith Bloomberg BNA. Point 3 is more lully addressed m a blog post at the Yale 
Journal of Regulation website and can be viewed here: hllp:^ 'tinyurTcowACAaulpentpIl . 

I thank the Subcommittee for its consideration of these comments. 

Sincerely, 


Andy Grewal 

A.ssociate Professor of law 

The University of Iowa College of Law 

478 Boyd Law Building 

Iowa City. lA 52242 

Ph; (319)849-8757 

Lmail: agrewahn iuwa.uiowa.cdu 
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DR.\1T 

Publication Fotihcoming, Bloomberg BSA (May 2015) 

Lurking Challenges to the ACA Tax Credit Regulations 
Andy S. Grewal* 

Introduciion 

By the end of its current term, the Supreme Court will decide King v. Bin'w ell and address 
whether the Section 36B' premium lax credit extends to purchases of health care policies made 
on federally established exchanges.^ The stakes of the litigation are high because only 14 stales 
have set up their own health insurance exchanges, for which the availability of credits is not 
disputed.^ If the challengers to the Treasury's regulation wm/ millions of individuals will lose 
out on tax credits that they relied on when purchasing policies on federal exchanges. This could 
lead to a collapse' of the entire Patient Protection and Affordable Care Act (ACA ).* popularly 
referred to as the ACA or Obamacare. 

However, even if the govenuneni wins King v. BuiM’ell, there remain potential challenges 
to the Treasury's rulemaking under Section 36B. A Treasury regulation that extends premium 
tax credits to individuals whose household incomes fall below the floor established by Section 
36B(c)(l )(A) lacks statutory authority.’ Another Treasury regulation that extends those credits 
to some unlawful aliens sulTcrs from a similar infirmity.® 

fills article explains the legal problem.s with the Treasury's extension of premium tax 
credits to some low>incomc individuals and unlawful aliens. The goal here is not to attack the 
ACA. whose wisdom 1 am not qualillcd to pass on.^ Nor do I wish to present some philosophical 


* Andy S. GrewnI is un associate profc.sM)r at the Univeisity of Iowa College of Law 

' nxcept when noted olhenvise. Section references are to ilie Internal Revenne Code of 1980. as amended (20 
USC) 

■ King V. Bimvell. 759 F.3d 358 (‘llJi Cir.), cfrt. granitil 135 S. Cl. -175 (20 M) Siandiug alone. 5 36Btb)(2)(A) 
refeis to credits only for persons ‘'enrolled in (hiough <m Hxcliaiige established by the State.” bin the govcmiueiii 
aignes that related stattitory provisions siippoil its view, reflected in regiilaiions. that credits are available for 
piuchases of policies on federal cxclutiigcs. .^eeTreas Reg. § 1 36B-2ta)(l)<proMdiiig lax credit eligibility to 
anyone “enrolled in one or more qualified healUi plans through m Exchauge") nud Freas. Reg. § I 36B- l{k) 
(defunug “Exchange'' to include federally established exchanges) 

' Kaiser Faiuil> Fotindaiion. Stale Health Insiiniiicc Mnrkerplacc Types. 2015. http. ■‘ kir .oTft heahh-icl'otursiau*- 
iiuiienlor'si(i(e-licnllh'm<nnnnco-mdiketplnc<^iypcs (last visited April 12. 2015) (describing iiiatkelplace attiibutes in 
each stale) 

* See geneialiy Ailler & Camion. Tftxano>t fVifhotii Represetuaiiam The Illegal IRS Rule to Expaitrl Tax Credm 
VuttenUe PPACA, 23 lleallh Matrix 1 19 (2013) 

^ Brief for Respondent at 1 1-13. 23-27, King v. Burwell No. M-l 14 (U S. filed Oct. 2014) (describing in detail 
the implications of an adverse ruling). But see Joe) M Ziiiberg. King v. Burwell ruling for the plaintifTs may not 
equal death spiials.” Inside Sources (Mar 3 1 . 20 1 5). 

^Puh. UwNo lil-i4K. 1 24 Slat 119(20)0) 

^ See Treas. Reg § 1 .36B*2(b)(6). discussed infni Part n. 

* See Treas, Reg. § 1 .36D-2(b)(5), discussed tnfra Part III. 

* Compare, e g.. Tmiolhy JosL If The .■(C.-l fi'ere Repealed, Juv nitat fVould Replace /f7. HcaltJi Affair* Blog 
(Apr. 14. 2015) (listing some achievements of the ACA and atgiimg that it “has been largely succcssfur’ in 
nccomplisbiiig stated goals), with Michael Caonou. ^0 Vetoes: How States Can Stop the Obama Health Care Ltrv, 
Cato Insiimie Wliite Paper (Mar 21. 2013) (‘'President Obama's health care law raiiams harrofiil, unstable, and 
unpopiUar “). 





136 


objection to the extension of health care to our country's most impoverished individuals. (Who 
could be against such a thing?) Instead, I wish to use Section 36B to highliglit the pitl'alls 
associated with the Treasury's I'ailure to recognize limits on its administrative authority."’ 

The ACA has become such a hot button issue that some will view any criticism as an 
inherently political attack. There is nothing that I can do about those with .such a jaundiced view. 
But 1 hope that others will Tmd Ihtil this article I'urthcrs their understanding of Section and 
the administrative challenges related to making health care accessible to low-income individuals 

1. “Applicable taxpayers” and Low-Income Individuals 

Under Section 3f)B(a), an “applicable taxpayer” receives a tax credit determined by her 
premium assistance amount for a taxable year. The premium assistance amount generally 
depends on the premiums paid by the taxpayer for her and her dependents’ health insurance 
coverage.” As household income rises, the taxpayer’s credit generally shnnks.’’ 

Section .36B(c)(l )(A) specifically defines "applicable taxpayer" and therefore the type of 
person eligible for the credit. The statute limits the term to "a taxpayer who.se household income 
for the taxable year equals or exceeds 1 00 percent but does not exceed 400 ireieent of an amount 
equal to the poverty line for a family of the size involved." In other words, a taxpayer can enjoy 
a premium tax credit only if her household income hits a floor (100 percent of the relevant 
poverty line amount) but does nut cross a ceiling (400 percent of that amount).” 

Although it might seem odd to deny credits to taxpayers with the lowest levels of income. 
Congress contemplated that Medicaid would cover them. The ACA essentially commanded 
states to provide Medicaid coverage to individuals with income up to 13.3 percent of the relevant 
poverty line amount. This rellected a significant expansion of prior law, under which some 
states olfered Medicaid only to individuals whose income fell significantly below even the 100 
percent amount.” 

However, in NFIB i’. Sehelim. tlic Supreme Coiul found that the severe coascqucnccs 
associated with a state's failure to expand Medicaid (loss of significant federal funding) reflected 
unconstitutional Congressional coercion.” Consequently, stales can reject Medicaid expansion 


Ser also, e.g., Heatlli tasiiniiice Pieiniiiui Tax Cicdil. 77 Fed Reg .10,377. 30.38t (May 23, 2012) 
(ackuowLedguig rtial § 36Btc)(2)(C)<iu) tlntty denies preiiiiinu tax credit for niiy iiioiilli in wliicti employee pays for 
and obniins umiimnui esseiitial coverage under employer plan, even if such covernge is tmalTordnble or does uoi 
provide inmnimin value bill bnrakiiig from slaliile and proisrsed regidatioiis to “clarity," in Treas. Reg. § )..36B- 
2(oX31(vii>(D). Itiat § 36Blc)(2)(C)(iii) does not apply in some ciictiinslaiices where employee obtains coverage via 
auiomaiic euroibneui). 

See S 36B)b)(2) 

If § 36B(b)(2)(A)'s Innitanon does not apply, (he premium tax credit will generally be determined by ilie co-st 
of a silver pUiu over the applicable pcrcenUige of the taxpayer’s household mcome. and (he applicable percentage 
iucreuKes as bou.sehoId uicoiue ri&es. See §§ 36B(b)(2)(B) & (bK^). A taxpayer's bomeliold mcome geueiaiiy 
mcUides hrs luodiricd adjusted gross mcooic aloug with the aggiegatc modified adjusted gniss iucooies of (he 
peniuns for whom he is allowed a deduction under $151- For further relevant deBnitions. see $ .36B(d). 

'*The poverty line amounts aie deleniimed by rcteienee to Social Security law. See § 36B(dK3)(AJ. 

Nat’l Fed'u of Indep. Bus. v. Sebelius. 132 S. Cl. 2566. 2601 (2012) (discussing Medicare expimsion) 

See id (“On average Stales cover only those uuempioycd patvuis who make less thau 37 perceut of tlie 
federal poverty level, and only tliose employed |>arenls who make less than 63 percent of the povenv* line ") 

'*/</ at 2604 (2012) financial ‘mducemeiii* Congress has chosen is much more than ‘telatively mild 

encouiageinent* — it is a gun to die head $ l396eof the Medicaid Act provide.s that if a Slate’s Medicaid plan doe.s 
not comply with the Act’s lequuemems. the Seci'ciary of Heallli aud Kiuiiari Services may declaie that ‘fiuihei 
payments will not he made to the Slate.'") 
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without losing federal funding. Several million individuals now earn too much income to qualify 
under their stale’s non-expanded Medicaid program but earn too little to enjoy premium lax 
credits under Section 36B. These individuals fall within the so^alled Medicaid coverage gap.^^ 

11. Rcgulaloiy Expansion of Section 36B(cX 1 )(A) 

Under Treas. Reg. § 1 .36B-2(b)(6). an individual qualifies as an “applicable taxpayer” 
and can enjoy the premium tax credit even ifhis household income falls below the 100 percent 
statutory floor. This rule applies when the taxpayer or his lamily member enrolls m a plan on an 
exchange, the exchange estimates his household income falls witli the 1 00-400 percent statutory 
range, adv ance credits are aulhori/ed and paid, and the taxpayer would qualify under the slalule 
if the 1 00-400 percent limitation did not apply. These taxpayers generally receive larger 
credit.s than do those who actually meet the statutory criteria.’^ 

Tltc regulation addresses an imperfection in the tax credit regime.'” Under Section 36B. 
an applicable taxpayer’s premium tax credit depends on her hou.sehold income for a taxable 
yc;ir.'‘ However, taxpayers generally purchase health insurance during open enrollment .seasons, 
well in advance of the close of their taxable years. Consequently, taxpayers may enroll in health 
plans and receive advance payments of their premium (ax credits without knowing whether they 
are in fact eligible for (hose credits.*^ 

Under Section 36B(0. taxpayers generally must rq>ay any excess credits that they 
received. But Treas. Reg. § 1.36B-2(bX6) contradicts that rule. The regulation allows a 
taxpayer to fully keq5 her tax credits even if. at the close of the taxable year, the taxpayer’s 
household income did not meet the statutory floor and the taxpayer was not entitled to any 
credits.^ 

As a matter of abstract policy, the Treasury regulation seems reasonable. But under the 
familiar Chinron framework., reasonableness depends on the agency’s construction olThc 
governing statute. And here, the statute leaves no room for interpretation: An applicable 
taxpayer includes only individuals whose income meets the 100 percent floor but docs not cross 
the 400 percent ceiling. Wisely or not. “^Congress has directly spoken to the precise question at 


Stv Kaiser Family Fonndatioit, The Coverage Giip IJMmawvd Poor AdtiUx fo Skuha thoi Do Uoi Expand 
htedicrtid (20i5) (uoluig tliai 22 states cliose not to expand Medicaid and about 4 million poor tmiiisuicd adults fall 
into tile Medicaid gap) 

".W Treas Reg. § l..t6B-2(bM6)(i)-tiv) 

^*See Treas. Reg. $ l ..t6B-2(bX'7). undci which the credit Tor bcncficinnes ot‘ the special rule is computed by 
reference to taxpayer's actual household lucotiie tathcr ihaii the HMJ percent statutory floor, nnd § ?6D(b)(2). under 
which lower levels of iticoioe generally mciease Uie premium assistance credit amount, such that a person with (lor 
example) household mcomc at the ^7 peiceni auiouui will receive a greater credit tliau somcoue at the 100 percent 
amoiuii. Aside from huiiseliold iuconie. other factors influence the si 2 e of the credit, including the cost of the plan 
in a particular locality' and the scope of desired coverage (c.g . coverage for spouse or dependeiiis) However, in 
absolute doliai tenns. and holding all else equal. Treas Reg § I 36R- 2(b)(7) effeciively provides the largest tax 
credits to persons who do not satisfy the statutory criteria. 

^ See generally Lawrence Zeleiink Chooeitig Between Tax and Moiuax Delrverv jMechamsmx for Health 
hmoxwee Subsidies. 65 Tax L. Rev. 723, 733-37 (2012) (questioning wbethei current year income reflects the 
pro{>er st.andard for detemiintug premiiun lax credit allowances) 

See § 36Bfb) 

^ Taxpayers need not apply the lull amount of their csliuiated credits to iheii monthly premiums 

Taxpayers described in Treas. Reg $ I ..^6B-2(b)(6) could even receive lax reftiuds if their prcniimn 
s.sistance aniotint^ exceeded llieir advsnee payments wliicli xeeiiis quite poastble etven the special nilc in Treas 
Reg § U6B-2ai)(7) 
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issue," and a “court, as well as the agency, must give elTect to th{at] unambiguoasly expressed 
inlenl."^'' Because Treas. Reg. § 1.36B-2(b)(6) contradicts the congressional ly prescribed 
criteria, it rellects an impermissible interpretation of (he statute. 

The Treasury indirectly acknowledged this when it responded to public comments on the 
premium tax credit regulations. In its Notice of I’roposcd Rulemaking, the Treasury stated that 
Treas. Reg. § l.3f>B-2(b)(6) would merely “clarify” that individuals outside of the statutory 
range could enjoy premium tax credits.*’ In response, commentators urged the T reasury to 
expand the regulation such that indiv iduols whose actual household incomes exceeded the 
statutory range would also get to keep their credits, if those individuals received advance 
payments in circumstances similar to those described for low-incomc individuals.^ However, 
the Trea.sury rejected those comments, concluding that they ran “contrary to the language of 
section 36B."* 

It's hard to reconcile Treas. Reg. § l,36B-2(b)(6) with the Treasury's response to the 
commentators. The Treasury would not provide tax benefits to individuals whose incomes 
exceed the 400 percent ceiling because doing so runs contrary to the statute. Yet the Trea.sury 
maintains that individuals with household incomes below the 100 percent floor may qualify as 
applicable taxpayers. In other word.s, the Treasury thinks that it's ambiguous whether a ta.\payer 
at the 99 percent level comes within the 100-400 percent statutory range but that a ta.\payer at 
the 40 1 percent level unambiguoiLsIy exceeds it. 

A court probably won't have trouble seeing the similarity between the situations. 
Taxpayers outside of the statutory range, whether at the high end or the low end, do not quality 
as applicable taxpayers and are not entitled to premium tax credits. Nothing in Section 36B 
allows the Treasury to rewrite the criteria for qualifying as an applicable taxpayer. 

In arguing that the Treasury should indirectly expand the availability ufpremium tax 
credits, one group relied on Section 36Btg)(l).^' That statute authorizes regulations providing 
for “the coordination of the credit allowed under this section with the program for advance 
payment of the credit under section 1412" of the AC A . But the group misunderstood the 
direction of tlie statutory scheme. 

Section 36B(g)( I ) dues not contemplate that premium tax credits arc a\ ailabic whenever 
a taxpayer gets an advanec payment. Instead, it contemplates that advance payments will be 
made for credits that arc “allowed under this section [36B|.’' TTie statute's plain language 
reiterates that Section 3fiB governs credit determinations. If the tact of an advance payment 
fixed a ta.\payer's right to a tax credit, much of Section 36B would be pointless.” Section 


'' Chevron tJ.S.A. tne v N.iluial Res Def Coiiacil. luc . 467 U S. 8J7. S42-843 (1984) 

^ Itealiii Insurance Preiiiiuui Tax C'ledil, 76 Fed Reg 50.9,3 1 , 50.934 (Aug. 17. 201 1) (“The proposed 
regulHbons clanfy the IrcaUiiem of a laxpayer who leeeivcs advmice cicdit psyniaiis liut has household uicoiuc 
below 100 peiccnl of the FPL for the taxable year.") 

’’See Health liisuraiice Pieiniuiii Tax Credit. 77 Fed Reg. 30.377, 30.378 (May 23, 2012) ("Ccmiiientators 
lequested that the final regidatious treat a taxpayer whose houseliold incotne exceeds 400 petcciit of Uic FPL for llie 
tax))ayer's laiuily size as an applicable taxpayer if. at eiuolliuetit. the Exchange estuuates that the taxpayer's 
honseliold tiicoine will be between 100 and 400 peiceiit of the [poveity line] for the taxpayer's faintly size and 
approves advance credit paynienls."). 

■" Sec id at 30,378, 

Sec AFL-CIO Crihcizes Proposed Health Insurance Preuuirui Tax Credo Regs, 201 1 TNT 220-24 (argurug 
that § 36B(g)(l) allows for the Treasury to hmrl rcpaytucnl ohitgolions ttndet § 36B(0 when a taxpayer's 
eircuitisiauces change diuitrg the ta.xabie year) 

^ See, c-g., § 36B(t)(l)freducurg allowable credrf onaccortnt of advance payntenis); § 36B(fK2KA) (requinrrg 
tepaynieuf |t]f “dte advance payuieittsto a taxpayer under secUou 1412 of the Patreut Itrolcciuru and .Affordable 


6 



139 


36B(gK 1) (iocs not authorize regulations allowing individuals to keep whatever advance 
payments they receive, and the Treasury properly rejected the group’s comments. 

Although this result may seem harsh. Section 36B(0 provides signtlicanl relief for poor 
individuals. If a taxpayer whose household income falls below the 200 percent poverty line 
amount recei\'es advance payments that exceed the credit properly allowed, her repayment 
obligation will be limited to $600.^*^ One need not qualify as an applicable taxpayer to enjoy the 
benettts of this limitation, and a low-income individual will not face thousands of dollars of tax 
credit rcpaNmicnts. 

Of course, repaying even S600 may impose severe liardships on taxpayers with few 
dollars to .spare. Howev'cr, the Treasury regulation cncouragc.s behavior that may lead to bigger 
problems, tinder the regulation, a taxpayer who believes that he will fall short of the lloor may 
be encouraged by an unscrupulous tax advisor or ciirodment counselor to engage in unethical 
behavior and inflate income, especially if she i.s caught by the Medicaid coverage gap.^' 

Tlie AC’A. however, contains exiraordinaiy penalties for those who negligently or 
intentionally supply incorrect infoniiatioii to an exchange. Under Section 14U(h)(l) of the ACA. 
an individual who negligently provides incorrect information when enrolling on an exchange 
faces a S25.000 penalty, and someone who intentionally provides incorrect information faces a 
S250.()00 penalty. To (he extent that the IRS actually enforces these crippling provisions, 
taxpayers encouraged by Treas. Reg. § 1.36B-2(b)(6) to inflate income may face problems much 
more severe than those associated with being caught in (he Medicaid gap. 

Also, unlike other regulations that provide benefits to taxpayers. Treas. Reg. § 1.36B- 
2(b)(6) could face judicial challenge. Sections 498011(3) & (b) inipo.se penalties on large 


employers who fail to olTer health coverage or who fail to offer alTordable minimum essential 
coverage.^'* Those penalties are triggered or increased \v hen a full-time employee receives a 
Section 36B tax credit for her purchase of a health policy on an exchange.' Because the 
regulation expands the scope of applicable taxpayers and therefore the persons eligible for (he 
credit/^ it increases the number of individuals who might trigger the Section 4980H(a) penalty 
or increase the Section 4980H(1 j) penally.^* In appealing the assessment of any penally, an 


employer cun argue that the regulation invalidly extended a credit to a full-time employee. 


Catc Ac( for a taxable year exceed llie credit allowed by (lii& sectiou") The vanom provision* related to ciiireiit 
year tax atinbiiies would aUo be pointlesA, becatue exchange e&iu]iatd& depend on poor year attributeh. 

§ 36B(f)(3HBKi) (piesicribmg a inaxiimiiii S600 lax liability increa.se for perfioiis whose household 
mcome 1% less than 200 percent of (he relevani poverty line). 

See oho Jack 1. Millmau. Gambling for Healllicaie. 76 Ohio St. L.J (2015) (suggesting an “absurd tax 
piamuiig" techmque under which poor persons may u.«ie wagering activities to inFl.'ite household income and aigiimg 
that Uus “tl]usiraie(s) the perversity of the ciureui situation aud iJic need lor Congress or states to act”) 

Tlic leasoiiabte cause defense applies to ihe negligence penalties. See ACA § 141 lth)(] )(AKii)- 

See $ 5000A(n (defming mmiiimm essential coverage) 

See §§ •l980H(a)(2) & (b)( I XB) The I'dceipi of a cosusharing reduciioii under § 1 402 of Ihe ACA of the 
ACA may also uiggci a penally 

The animal hoiLsehold iiicoine of most rull-linie employees probably exceeds the 100 percent puveiiy line 
ainonni. such that llic rcgulalion will not apply to them. However, a fulldime employee's annual household income 
may fall below tlie poverty line amount if, for example, he has a large family or if he is employed for only a few 
mouths dunug the year 

** For employers who do not ofl'ei health coverage. Ihe allowance or payment of a credit for a single fulblitne 
employee triggers a penalty based on the number of the employer’s hill-time employees. Sec § 4980H( a). For an 
employer who offers some type of health coverage, the penalty depends on the number of full-time employee.s who 
arc actually allowed or paid credits. See § 4980H(b) If. for a given moulli, an iuilividual can obtain afTordabte 
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III. Regulatory Expansion of Section 36Blc)( I XB) 

Although Section .>6B(c) generally denies applicable-taxpayer status to individuals below 
the lUO percent poserly line, the statute contains a special rule for some individuals lawfully 
present in the United Slates. Under Scetion 36B(cXlXB). a lawfully present alien with 
household ineoiue below the 100 percent amount who is ineligible for Medicaid by reason of her 
alien status will be ncalcd as if her household income were equal to the 100 percent amount.^* 
Unlike very low-income citizens, whom Congress thought would obtain Medicaid coverage, 
some low-incomc lawful aliens may enjoy preinium tax credits under Section 36B. 

Treasury regulations, however, expand the statute and provide tax credits to individuals 
not lawfully prc.sent. Under Treas. Reg § 1 ..l6B-2(bX5), tlie speeial rule applies when “the 
taxpayer or a member of the taxpayer 's family is lawfully present in the llnitcd Slates,” and “the 
lawfully present taxpayer or family member is not eligible for the Medicaid program." Tlic 
Italicized language, not found in the governing statute, allows tlie lawful status of a family 
member to qualify an unlawful alien as an applicable taxpayer. 

I1ie regulation's preamble olTers no explanation and cites no authority for going beyond 
the statutory language, but policy objections to Section .36B(c)(l XU) might have prompted the 
Treasury to act. Under that stanitc, an individual for whom a section ISI deduction is allowable 
to another person cannot take the preinium tax credit. Consequently, if a lawftilly inesenl alien 
obtains health coverage but is the dependent of an unlawtui alien, the statute denies the 
availability of the credit. The regulation overrides the stalutoiy limitation and effectively permits 
a credit in these circumstances. 

Once again, the Trea.sury regulation seems reasonable as a matter of abstract policy. But 
Scetiun .16B(cX I XB) does not present any interpretive gap for the Treasury to fill. In precise 
terms. Congress crafted a special nilc that treats an alien whose household income falls outside 
of the statutory range as an applicable ta.xpaycr only if the alien hunsclf enjoys lawful status, and 
it specifically denied credits to dependents. 

Nonetheless, it seems doubtful that a judicial challenge to Reg. l..t6B-2(bXS) will arise. 
The Section 4981)11 penalty is triggered or increased when an employee obtains a tax credit for 
his own coverage on an exchange.” The regulation, however, extends crediLs to dependents of 
employees, not employees themselves. Consequently, it seems unlikely, though not impossible, 
tliat Reg. 1..36B-2(b)(5) will lead to fiulher employer penalties. 


miuiiimiii essential coverage through hei employer, she will iiol be eligible tor a l{ tGB eredil for that iiioiilh See 
56B(^cX2)<AHC) 

" See H 14 1 l(n(2)(.A) of the ACA tduectirig the HHS to establish a “separate appeals process for employers 
wlio are nolilled . . that the cinployei may be liable tor a tax imposed by section tbgOfl of the tnlcnial Revenue 
Code of 1986 with respect to an employee’'). HHS procedures are in addition to the appeal nghls generally found 111 
the rax code. See id 

Uudei many Medicaid programs, aliens become eligible for benefits only alter the expuation of a 5-ycai 
waiting period. See generally Karla Guerrero, H'aitiag Five yean for llealiltcare- Itow Restricting latmigranis ' 
Access la Medicaid Harms AH. 21 .Xmials Health Law Advance Directive 109 (2011). Vinila Audrapalliyal. 
^’Healthcare for All"? The Gap Behveeit Rhetoric and Reality in the Affordable Care Act, 61 UCI-A L. Rev 
Discourse 58 (2015). 

'* See Shared Responsibility for Employers Regarding Health Coverage. 79 Fed Reg 8,544. 8.544 (Feb. 12. 
2014) C'lCloveiagc foi a dcpeiidetit only will not result in liability lor the employer tinder secrioii 4980H.'’) 

The regulation might lead to an employer penalty in some highly convoluted circuiusiances. .such as where 
tile unlawful aUen and the depeudeui lawful alien are both full-tune employees of the .same employer and other 
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Any biowback lo the Treasuiy for contradicting the statute w ill likely be political, 
l.iterally speaking, the regulation allows unlawiul aliens to obtain tax credits, and issues related 
to unlawful aliens reflected a controversial issue during debates over the ACA. The statute itself 
allows unlawful aliens to take credits on behalf of law^l family members when household 
income falls witltin the 100-400 percent statutory range/' but a further extension of credits 
without statutory authority could raise the ire of some lawmakers. 

Conclusion 

As the Treasury and other agencies issue guidance under the ACA. more and more 
problems in the statute come to light. Current regulations rclicct a desire to implement the ACA 
as the Treasury thought it should have been drafted, rather than as it was draOed. In tlie long run. 
it's doubtful that a complex statute can offer stability if agency guidance contradicts fundamental 
provisions, especially given the shiOing priorities and viewpoints of diflerent administrations. 

Admintstralivc rcgulalioas that lack statutory foundation also jeopardt/e those who rely 
on them. Ordinarily, no one enjoys standing to challenge beneficial tax regulations. *'' But the 
ACA's structure pits taxpayers against each other, where a credit to one class of persons triggers 
or incrc3.ses penalties on another class. 

Going fonvard, the Treasury should re-considcr its unilateral approach to the ACA. The 
current legislative majority might not seem amenable to the amendments that the Treasury has 
cfTccIed by regulation, but no canon of .statutory construction expands an agency's authority 
upon a showing that it is acting against the will of Congress. To amend Section 36B and provide 
health care to our society's most vulnerable individuals, the Treasury should do e\'erything 
possible to reach a compromise with our elected representatives.^^ 


n;quiremcnl& nre uiel 

§ 36B(a) docs uoi carve iiulawfiil aliens from its general ntle However, sucli persons cannot legally obtain 
coverage for rbeiuselves on an excliange. Trea.s. Reg. § I.BbB-ltbXI) 

Somewhat perversely. luvaiUI legulalious that provide beuerns lo low-mcoiue |>crsons may give nse to 
challenges but taxpayers will lack .standing to challenge invalid regulations that provide benefits to Urge employers. 

*.g.. Treas. Reg. § 54.498l>H-S(e)(2) (although § 49S0H(b) imposes a penally for failure to olTei alTordnble 
inmimujii essential coverage, and receipt of premimii tax credit by an employee increases tlie penalw. an entployei 
that piovides unafforrUble coverage will be exempt tiom penalty imder various uonstatuiory’ safe baibots) 

* 5ee Junalhan Adler. How the IRS repeateiUy rewvUes OtMitiacure tax credit provisioitj. Wash Post Volokh 
Conspiracy Blog (Apr. 14. 2015) (‘‘Congress has already made ovei one dozen changes to The PPACA that have 
been signed into law. and there is uo reason it could not make others *’); Zeleiiak. sHprti note 20 at 727 (notmg that 
Congress has twice «ueudcd 1 R.C. § .^6B(0 advance paymcni reconciliation rules) 
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